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MEMBERSHIP INTEREST PURCHASE AGREEMENT 

This Membership Interest Purchase Agreement (this “Agreement”), dated as of May 23, 

2022 (the “Effective Date”), is entered into between AllTrades Five Properties, LLC, a Texas 

limited liability company] (“Seller”), and AIP Realty Management, LLC, a Nevada limited 

liability company (“Buyer”). Seller and Buyer are sometimes each referred to herein as a 

(“Party”) and collectively, as the (“Parties”).  Capitalized terms used herein but not otherwise 

defined shall have the meanings ascribed thereto in Exhibit A attached hereto. 

RECITALS: 

WHEREAS, Seller owns all of the issued and outstanding membership interests (the 

“Membership Interests”), in AIP Mesquite LLC, a Texas limited liability company (the 

“Company”); and 

WHEREAS, the Company is the sole owner of the real property further described as the 

AllTrades Facility located at 2828 IH-30, Mesquite TX. 75150 (the “Real Property”), which 

Real Property includes WorkSpace Shops™, WorkSpace Studios™ and WorkSpace Parking™ consisting 

of office, warehouse and secured dedicated parking for trucks, trailers and equipment (collectively, the 

“Location”); and 

WHEREAS, Seller wishes to sell to Buyer, and Buyer wishes to purchase from Seller, the 

Membership Interests, subject to the terms and conditions set forth herein; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 

hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties agree as follows: 

ARTICLE I 

PURCHASE AND SALE 

Section 1.01 Purchase and Sale. Subject to the terms and conditions set forth herein, at 

the Closing (as defined below), Seller shall sell to Buyer, and Buyer shall purchase from Seller, 

the Membership Interests, free and clear of any mortgage, pledge, lien, charge, security interest, 

claim, community property interest, option, equitable interest, restriction of any kind (including 

any restriction on use, voting, transfer, receipt of income, or exercise of any other ownership 

attribute), or other encumbrance (each, an “Encumbrance”), for the consideration specified in 

Section 1.02. 

Section 1.02 Purchase Price. The aggregate purchase price for the Membership Interests 

(the “Purchase Price”) shall be the greater of (i) 125% of cost for the building of the Location 

certified by both Parties and (ii) an “as stabilized” appraisal of the Location (the “Appraisal”) as 

determined by a MAI certified independent national third-party appraiser CBRE commissioned by 

Buyer, and agreed to by both Parties.  In the event that the Parties cannot reach agreement 

regarding the final value determined by the third-party appraiser, then the Parties shall appoint a 

three-person appraisal committee (the “Appraisal Committee”) to determine the value of a 

completed Location.  Each Party shall appoint one member to the Appraisal Committee, and the 



 

2 

third member shall be appointed by mutual agreement of the Parties; provided that each member 

of the Appraisal Committee shall have no current business relationship with either Party.  No later 

than ten (10) days after the Appraisal Committee is appointed, the Appraisal Committee shall meet 

to finally determine the value of the Location, and the value assigned to the subject Location by 

the Appraisal Committee shall be final and non-appealable by the Parties (the “Purchase Price”).   

Section 1.03 Underlying Real Property.  Seller acknowledges that by selling the 

Membership Interests to Buyer, Buyer will be receiving all of the Company’s right, title and 

interest in the Real Property and improvements together with all of the Company’s right, title and 

interest in and to: 

(i) all rights of way, tenements, hereditaments, easements, interests, minerals 

and mineral rights, water and water rights, utility capacity and appurtenances, if any, in 

any way belonging or appertaining to the Real Property and the Improvements and all of 

the Company’s right, title and interest in and to all adjoining streets, alleys, roads, parking 

areas, curbs, curb cuts, sidewalks, landscaping, signage, sewers and public; 

(ii) all equipment and fixtures owned by the Company attached to the 

Improvements and/or located at and used in connection with the ownership, operation and 

maintenance of the Real Property or the Improvements, including without limitation all 

heating, lighting, air conditioning, ventilating, plumbing, electrical, security or other 

mechanical equipment; 

(iii) all leases, tenancies and rental or occupancy agreements granting 

possessory rights in, on or covering the Real Property or Improvements, together with all 

modifications, extensions, amendments and guarantees thereof, together with such other 

leases of the Improvements as may be made prior to Closing in accordance with the terms 

of this Agreement; 

(iv) all contracts, agreements, guarantees, warranties and indemnities, if any, 

affecting the ownership, operation, management and maintenance of the Real Property, 

Improvements, and Leases; 

(v) all telephone numbers, plans, drawings, specifications, blueprints and 

surveys relating in any way to the Real Property, Improvements,  Leases or Contracts, and 

licenses, franchises, occupancy and use certificates, permits, authorizations, consents, 

variances, waivers, approvals and the like from any governmental or quasi-governmental 

entity or instrumentality affecting the ownership, operation or maintenance of the Real 

Property or the Improvements; and 

(vi) all of the Company’s rights and interests (if any) in all promotional 

materials, marketing materials, brochures, photographs, books, records, tenant data, leasing 

material and forms, past and current rent rolls, files, statements, tax returns, market studies, 

keys, plans, specifications, reports, tests and other materials of any kind owned by or in the 

possession or control of the Company which are or may be used by the Company in the 

use and operation of the Real Property or the subject in all cases to any copyrights and 

other proprietary rights therein of third parties and without representation or warranty 
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concerning the contents (including without limitation the completeness and accuracy 

thereof) thereof except as expressly set forth herein. 

ARTICLE II 

CLOSING 

Section 2.01 Closing. Subject to the terms and conditions of this Agreement, the 

purchase and sale of the Membership Interests contemplated hereby shall take place at a closing 

(the “Closing”) to be held no later than two Business Days after the last of the conditions to Closing 

set forth in ARTICLE VII have been satisfied or waived (other than conditions which, by their 

nature, are to be satisfied on the Closing Date) or remotely by exchange of documents and 

signatures (or their electronic counterparts), or at such other time or on such other date or at such 

other place as Seller and Buyer may mutually agree upon in writing (the day on which the Closing 

takes place being the “Closing Date”). 

Section 2.02 Transactions to be Effected at the Closing. 

(a) At the Closing, Buyer shall: 

(i) deliver to Seller: 

(A) the Purchase Price less any amounts payable under 

Section 2.0(a)(ii) below, by wire transfer of immediately available 

funds to an account designated in writing by Seller to Buyer no later 

than two Business Days prior to the Closing Date; and 

(B) the agreements, documents, instruments or 

certificates required to be delivered by Buyer at or prior to the 

Closing pursuant to Section 7.03 of this Agreement. 

(ii) pay, on behalf of the Company or Seller, the following 

amounts: 

(A) Indebtedness of the Company to be paid at Closing, 

by wire transfer of immediately available funds to the accounts and 

in the amounts specified on the Closing Indebtedness Certificate; 

and 

(B) any Transaction Expenses unpaid at Closing, by wire 

transfer of immediately available funds to the accounts and in the 

amounts specified on the Closing Transaction Expenses Certificate. 

(b) At the Closing, Seller shall deliver to Buyer the following: 

(i) An amendment to the Limited Liability Company 

Membership Agreement and Regulations, a copy of which is attached hereto as 

Exhibit B (the “Amendment”), duly executed by Seller, pursuant to which Seller 
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agrees to transfer the Membership Interests to Buyer and Buyer is appointed as the 

Managing Member of Buyer; and 

(ii) the other Transaction Documents. 

ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF SELLER 

Seller represents and warrants to Buyer that the statements contained in this ARTICLE III 

are true and correct as of the date hereof. For purposes of this ARTICLE III, “Seller’s knowledge,” 

“knowledge of Seller,” and any similar phrases shall mean the actual or constructive knowledge 

of the [officers and managers] of Seller, after due inquiry. 

Section 3.01 Organization and Authority of Seller. Seller is a limited liability company 

duly organized, validly existing, and in good standing under the Laws of the state of Texas.  Seller 

has full limited liability company power and authority to enter into this Agreement and the other 

Transaction Documents to which Seller is a party, to carry out its obligations hereunder and 

thereunder, and to consummate the transactions contemplated hereby and thereby. The execution 

and delivery by Seller of this Agreement and any other Transaction Document to which Seller is 

a party, the performance by Seller of its obligations hereunder and thereunder, and the 

consummation by Seller of the transactions contemplated hereby and thereby have been duly 

authorized by all requisite limited liability company action on the part of Seller. This Agreement 

and each Transaction Document to which Seller is a party constitute legal, valid, and binding 

obligations of Seller enforceable against Seller in accordance with their respective terms. 

Section 3.02 Organization, Authority, and Qualification of the Company. The 

Company is a limited liability company duly organized, validly existing, and in good standing 

under the Laws of the state of Texas and has full limited liability company power and authority to 

own, operate, or lease the properties and assets now owned, operated, or leased by it and to carry 

on its business as it has been and is currently conducted. Section 3.02 of the Disclosure Schedules 

sets forth each jurisdiction in which the Company is licensed or qualified to do business, and the 

Company is duly licensed or qualified to do business and is in good standing in each jurisdiction 

in which the properties owned or leased by it or the operation of its business as currently conducted 

makes such licensing or qualification necessary. 

Section 3.03 Capitalization. 

(a) Seller is the record owner of and has good and valid title to the 

Membership Interests, free and clear of all Encumbrances. The Membership Interests 

constitute 100% of the total issued and outstanding membership interests in the Company. 

The Membership Interests have been duly authorized and are validly issued, fully-paid, 

and non-assessable. Upon consummation of the transactions contemplated by this 

Agreement, Buyer shall own all of the Membership Interests, free and clear of all 

Encumbrances. 

(b) The Membership Interests were issued in compliance with 

applicable Laws. The Membership Interests were not issued in violation of the Certificate 

of Formation or the Limited Liability Company Membership Agreement and Regulations 
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of the Company, or of any other governing documents of the Company (collectively, the 

“Governing Documents”) or any other agreement, understanding, arrangement, or 

commitment to which Seller or the Company is a party and are not subject to or in violation 

of any preemptive or similar rights of any Person.   

(c) There are no outstanding or authorized options, warrants, 

convertible securities, or other rights, agreements, or commitments of any character 

relating to the membership interests in the Company or obligating Seller or the Company 

to issue or sell any membership interests (including the Membership Interests), or any other 

interest, in the Company. Other than the Governing Documents, there are no voting trusts, 

proxies, or other agreements or understandings in effect with respect to the voting or 

transfer of any of the Membership Interests. 

Section 3.04 No Subsidiaries. The Company does not have, or have the right to acquire, 

an ownership interest in any other Person. 

Section 3.05 No Conflicts or Consents. The execution, delivery, and performance by 

Seller of this Agreement and the other Transaction Documents to which it is a party, and the 

consummation of the transactions contemplated hereby and thereby, do not and will not: (a) violate 

or conflict with any provision of the Governing Documents; (b) violate or conflict with any 

provision of any Law or any Governmental Order applicable to Seller or the Company; (c) require 

the consent, notice, or filing with or other action by any Person or require any Permit, license, or 

Governmental Order; (d) violate or conflict with, result in the acceleration of, or create in any party 

the right to accelerate, terminate, or modify any contract, lease, deed, mortgage, license, 

instrument, note, indenture, joint venture, or any other Contract, to which Seller or the Company 

is a party or by which Seller or the Company is bound or to which any of their respective properties 

and assets are subject; or (e) result in the creation or imposition of any Encumbrance on any 

properties or assets of the Company. 

Section 3.06 Financial Statements. On or prior to the Closing, Seller shall have 

furnished to Buyer complete copies of the Company’s audited financial statements consisting of 

the balance sheet of the Company as at the completion of the Location and the related audited 

statements of income and retained earnings, members’ equity, and cash flow from formation of 

the Company to completion of the Location (the “Financial Statements”). The Financial 

Statements will be, and as of the Closing are, prepared in accordance with generally accepted 

accounting principles in effect in Canada from time to time (“Canadian GAAP”), applied on a 

consistent basis throughout the period involved. The Financial Statements will be, and as of the 

Closing are, based on the books and records of the Company and fairly present in all material 

respects the financial condition of the Company as of the respective dates they were prepared and 

the results of the operations of the Company for the periods indicated. The balance sheet of the 

Company as of date of completion of the Location is referred to herein as the “Balance Sheet” 

and the date thereof as the “Balance Sheet Date”. The Company maintains a standard system of 

accounting established and administered in accordance with Canadian GAAP. 

Section 3.07 Undisclosed Liabilities. The Company has no liabilities, obligations, or 

commitments of any nature whatsoever, whether asserted, known, absolute, accrued, matured, or 

otherwise (collectively, “Liabilities”), except: (a) those which are adequately reflected or reserved 
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against in the Balance Sheet as of the Balance Sheet Date; and (b) those which have been incurred 

in the ordinary course of business consistent with past practice since the Balance Sheet Date and 

which are not, individually or in the aggregate, material in amount. 

Section 3.08 Absence of Certain Changes, Events, and Conditions. Since the Balance 

Sheet Date, and other than in the ordinary course of business consistent with past practice, there 

has not been, with respect to the Company, any change, event, condition, or development that is, 

or could reasonably be expected to be, individually or in the aggregate, materially adverse to the 

business, results of operations, condition (financial or otherwise), or assets of the Company. 

Section 3.09 Material Contracts. 

(a) Section 3.09(a) of the Disclosure Schedules lists each Contract that 

is material to the Company (such Contracts, together with all Contracts concerning the 

occupancy, management, or operation of any Real Property (as defined in Section 3.10(a)), 

being “Material Contracts”), including the following: 

(i) each Contract of the Company involving aggregate 

consideration in excess of $25,000 and which, in each case, cannot be cancelled by 

the Company without penalty or without more than 90 days’ notice; 

(ii) all Contracts that provide for the indemnification by the 

Company of any Person or the assumption of any Tax, environmental, or other 

Liability of any Person; 

(iii) all Contracts relating to Intellectual Property, including all 

licenses, sublicenses, settlements, coexistence agreements, covenants not to sue, 

and permissions; 

(iv) except for Contracts relating to trade payables, all Contracts 

relating to indebtedness (including, without limitation, guarantees) of the 

Company; and 

(v) all Contracts that limit or purport to limit the ability of the 

Company to compete in any line of business or with any Person or in any 

geographic area or during any period of time. 

(b) Each Material Contract is valid and binding on the Company in 

accordance with its terms and is in full force and effect. None of the Company or, to Seller’s 

knowledge, any other party thereto is in breach of or default under (or is alleged to be in 

breach of or default under) or has provided or received any notice of any intention to 

terminate, any Material Contract. Complete and correct copies of each Material Contract 

(including all modifications, amendments, and supplements thereto and waivers 

thereunder) have been made available to Buyer. 
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Section 3.10 Real Property; Title to Assets. 

(a) Except for the Real Property, the Company does not own or lease 

any real property.  Seller has delivered or made available to Buyer true, correct, and 

complete copies of all Contracts, title insurance policies, and surveys relating to the Real 

Property. 

(b) The Company has good and valid (and, in the case of owned Real 

Property, good and indefeasible fee simple) title to, or a valid leasehold interest in, all Real 

Property and personal property and other assets reflected in the Financial Statements or 

acquired after the Balance Sheet Date (other than properties and assets sold or otherwise 

disposed of in the ordinary course of business consistent with past practice since the 

Balance Sheet Date). All Real Property and such personal property and other assets 

(including leasehold interests) are free and clear of Encumbrances except for those items 

set forth in Section 3.10(b) of the Disclosure Schedules. 

(c) The Company is not a sublessor or grantor under any sublease or 

other instrument granting to any other Person any right to possess, lease, occupy, or use 

any leased Real Property. The use of the Real Property in the conduct of the Company’s 

business does not violate in any material respect any Law, covenant, condition, restriction, 

easement, license, permit, or agreement and no material improvements constituting a part 

of the Real Property encroach on real property owned or leased by a Person other than the 

Company. 

Section 3.11 Intellectual Property.  The Company does not own or have a valid and 

enforceable right to use any Intellectual Property.  The conduct of the Company’s business as 

currently and formerly conducted and as proposed to be conducted has not infringed, 

misappropriated, or otherwise violated and will not infringe, misappropriate, or otherwise violate 

the Intellectual Property or other rights of any Person. 

Section 3.12 Insurance. Section 3.12 of the Disclosure Schedules sets forth a true and 

complete list of all current policies or binders of insurance maintained by Seller or its Affiliates 

(including the Company) and relating to the assets, business, operations, employees, officers, and 

sole member of the Company (collectively, the “Insurance Policies”). Such Insurance Policies: 

(a) are in full force and effect; (b) are valid and binding in accordance with their terms; (c) are 

provided by carriers who are financially solvent; and (d) have not been subject to any lapse in 

coverage. Neither the Seller nor any of its Affiliates (including the Company) has received any 

written notice of cancellation of, premium increase with respect to, or alteration of coverage under, 

any of such Insurance Policies. All premiums due on such Insurance Policies have been paid. None 

of Seller or any of its Affiliates (including the Company) is in default under, or has otherwise 

failed to comply with, in any material respect, any provision contained in any Insurance Policy. 

The Insurance Policies are of the type and in the amounts customarily carried by Persons 

conducting a business similar to the Company and are sufficient for compliance with all applicable 

Laws and Contracts to which the Company is a party or by which it is bound.  
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Section 3.13 Legal Proceedings; Governmental Orders. 

(a) There are no claims, actions, causes of action, demands, lawsuits, 

arbitrations, inquiries, audits, notices of violation, proceedings, litigation, citations, 

summons, subpoenas, or investigations of any nature, whether at law or in equity 

(collectively, “Actions”) pending or, to Seller’s knowledge, threatened against or by the 

Company, Seller, or any Affiliate of Seller: (i) relating to or affecting the Company or any 

of the Company’s properties or assets; or (ii) that challenge or seek to prevent, enjoin, or 

otherwise delay the transactions contemplated by this Agreement. No event has occurred 

or circumstances exist that may give rise to, or serve as a basis for, any such Action. 

(b) There are no outstanding, and the Company is in compliance with 

all, Governmental Orders against, relating to, or affecting the Company or any of its 

properties or assets. 

Section 3.14 Compliance with Laws; Permits. 

(a) The Company has complied, and is now complying, with all Laws 

applicable to it or its business, properties, or assets. 

(b) All permits, licenses, franchises, approvals, registrations, 

certificates, variances, and similar rights obtained, or required to be obtained, from 

Governmental Authorities (collectively, “Permits”) that are required for the Company to 

conduct its business, including, without limitation, owning or operating any of the Real 

Property, have been obtained and are valid and in full force and effect. Section 3.14(b) of 

the Disclosure Schedules list all current Permits issued to the Company and no event has 

occurred that would reasonably be expected to result in the revocation or lapse of any such 

Permit. 

Section 3.15 Environmental Matters. 

(a) The Company has complied, and is now complying, with all 

Environmental Laws. Neither the Company nor Seller has received notice from any Person 

that the Company, its business or assets, or any real property currently or formerly owned, 

leased, or used by the Company is or may be in violation of any Environmental Law or any 

applicable Law regarding Hazardous Substances. 

(b) There has not been any spill, leak, discharge, injection, escape, 

leaching, dumping, disposal, or release of any kind of any Hazardous Substances in 

violation of any Environmental Law: (i) with respect to the business or assets of the 

Company; or (ii) at, from, in, adjacent to, or on any real property currently or formerly 

owned, leased, or used by the Company. There are no Hazardous Substances in, on, about, 

or migrating to any real property currently or formerly owned, leased, or used by the 

Company, and such real property is not affected in any way by any Hazardous Substances. 

(c) As used in this Agreement: (i) “Environmental Laws” means all 

Laws, now or hereafter in effect, in each case as amended or supplemented from time to 

time, relating to the regulation and protection of human health, safety, the environment, 
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and natural resources, including any federal, state, or local transfer of ownership 

notification or approval statutes; and (ii) “Hazardous Substances” means: (A) “hazardous 

materials,” “hazardous wastes,” “hazardous substances,” “industrial wastes,” or “toxic 

pollutants,” as such terms are defined under any Environmental Laws; (B) any other 

hazardous or radioactive substance, contaminant, or waste; and (C) any other substance 

with respect to which any Environmental Law or Governmental Authority requires 

environmental investigation, regulation, monitoring, or remediation. 

Section 3.16 Employment Matters.  The Company does not have, and has never had 

any employees or any “employee benefit plan” as defined in Section 3(3) of the Employee 

Retirement Income Security Act of 1974 (as amended, and including the regulations thereunder). 

Section 3.17 Taxes. 

(a) All returns, declarations, reports, information returns and 

statements, and other documents relating to Taxes (including amended returns and claims 

for refund) (collectively, “Tax Returns”) required to be filed by the Company on or before 

the Closing Date have been timely filed. Such Tax Returns are true, correct, and complete 

in all respects. All Taxes due and owing by the Company (whether or not shown on any 

Tax Return) have been timely paid. No extensions or waivers of statutes of limitations have 

been given or requested with respect to any Taxes of the Company. Seller has delivered to 

Buyer copies of all Tax Returns and examination reports of the Company and statements 

of deficiencies assessed against, or agreed to by, the Company.   

(b) The Company has not been a member of an affiliated, combined, 

consolidated, or unitary Tax group for Tax purposes. The Company has no Liability for 

Taxes of any Person (other than the Company) under Treasury Regulations Section 1.1502-

6 (or any corresponding provision of state, local, or foreign Law), as transferee or 

successor, by contract, or otherwise. 

(c) There are no liens for Taxes (other than for current Taxes not yet 

due and payable) upon the assets of the Company. 

(d) The Company has been treated as a disregarded entity for U.S. 

federal, state, and local income tax purposes since its formation. 

(e) Seller is not a “foreign person” as that term is used in Treasury 

Regulations Section 1.1445-2. 

Section 3.18 Books and Records. The minute books of the Company, all of which are 

in the possession of the Company and have been made available to Buyer, are complete and correct 

and contain accurate and complete records of all meetings and actions taken by written consent of 

the sole member, and no meeting, or action taken by written consent, of such member has been 

held for which minutes have not been prepared and are not contained in such minute books. 

Section 3.19 Brokers.  No broker, finder, or investment banker is entitled to any 

brokerage, finder’s, or other fee or commission in connection with the transactions contemplated 
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by this Agreement or any other Transaction Document based upon arrangements made by or on 

behalf of Seller. 

Section 3.20 Full Disclosure. No representation or warranty by Seller in this Agreement 

and no statement contained in the Disclosure Schedules to this Agreement or any certificate or 

other document furnished or to be furnished to Buyer pursuant to this Agreement contains any 

untrue statement of a material fact, or omits to state a material fact necessary to make the 

statements contained therein, in light of the circumstances in which they are made, not misleading. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to Seller that the statements contained in this ARTICLE IV 

are true and correct as of the date hereof. For purposes of this ARTICLE IV, “Buyer’s knowledge,” 

“knowledge of Buyer,” and any similar phrases shall mean the actual or constructive knowledge 

of any manager or officer of Buyer, after due inquiry. 

Section 4.01 Organization and Authority of Buyer. Buyer is a limited liability 

company duly organized, validly existing, and in good standing under the Laws of the state of 

Nevada.  Buyer has full limited liability company power and authority to enter into this Agreement 

and the other Transaction Documents to which Buyer is a party, to carry out its obligations 

hereunder and thereunder, and to consummate the transactions contemplated hereby and thereby. 

The execution and delivery by Buyer of this Agreement and any other Transaction Document to 

which Buyer is a party, the performance by Buyer of its obligations hereunder and thereunder, and 

the consummation by Buyer of the transactions contemplated hereby and thereby have been duly 

authorized by all requisite [corporate/limited liability company] action on the part of Buyer. This 

Agreement and each Transaction Document to which Buyer is a party constitute legal, valid, and 

binding obligations of Buyer enforceable against Buyer in accordance with their respective terms. 

Section 4.02 No Conflicts; Consents.  Except as set forth in Section 4.02 of the 

Disclosure Schedules, the execution, delivery, and performance by Buyer of this Agreement and 

the other Transaction Documents to which it is a party, and the consummation of the transactions 

contemplated hereby and thereby, do not and will not: (a) violate or conflict with any provision of 

the governing documents of Buyer; (b) violate or conflict with any provision of any Law or 

Governmental Order applicable to Buyer; or (c) require the consent, notice, declaration, or filing 

with or other action by any Person or require any Permit, license, or Governmental Order. 

Section 4.03 Investment Purpose. Buyer is acquiring the Membership Interests solely 

for its own account for investment purposes and not with a view to, or for offer or sale in 

connection with, any distribution thereof or any other security related thereto within the meaning 

of the Securities Act of 1933, as amended (the “Securities Act”). Buyer acknowledges that the 

Membership Interests are not registered under the Securities Act or any state securities laws and 

that the Membership Interests may not be transferred or sold except pursuant to the registration 

provisions of the Securities Act or pursuant to an applicable exemption therefrom and subject to 

state securities laws and regulations, as applicable. 
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Section 4.04 Brokers. No broker, finder, or investment banker is entitled to any 

brokerage, finder’s, or other fee or commission in connection with the transactions contemplated 

by this Agreement or any other Transaction Document based upon arrangements made by or on 

behalf of Buyer. 

ARTICLE V 

COVENANTS 

Section 5.01 Conduct of Business Prior to the Closing. From the Effective Date until 

the Closing, except as otherwise provided in this Agreement or consented to in writing by Buyer 

(which consent shall not be unreasonably withheld, conditioned or delayed), Seller shall, and shall 

cause the Company to, (x) conduct the business of the Company in the ordinary course of business 

consistent with past practice; and (y) use reasonable best efforts to maintain and preserve intact 

the current organization, business and franchise of the Company and to preserve the rights, 

franchises, goodwill and relationships of its employees, customers, lenders, suppliers, regulators 

and others having business relationships with the Company. Without limiting the foregoing, from 

the date hereof until the Closing Date, Seller shall: 

(a) cause the Company to preserve and maintain all of its Permits; 

(b) cause the Company to pay its debts, Taxes and other obligations 

when due; 

(c) cause the Company to maintain the properties and assets owned, 

operated or used by the Company in the same condition as they were on the date of this 

Agreement, subject to reasonable wear and tear; 

(d) cause the Company to continue in full force and effect without 

modification all Insurance Policies, except as required by applicable Law; 

(e) cause the Company to defend and protect its properties and assets 

from infringement or usurpation; 

(f) cause the Company to perform all of its obligations under all 

Contracts relating to or affecting its properties, assets or business; 

(g) cause the Company to maintain its books and records in accordance 

with past practice; 

(h) cause the Company to comply in all material respects with all 

applicable Laws; and 

(i) cause the Company not to take or permit any action that would cause 

any of the changes, events, or conditions described in Section 3.08 to occur. 

Section 5.02 Access to Information. From the Effective Date until the Closing, Seller 

shall, and shall cause the Company to, (a) afford Buyer and its Representatives (as defined below) 

full and free access to and the right to inspect all of the Real Property, properties, assets, premises, 
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books and records, Contracts and other documents and data related to the Company; (b) furnish 

Buyer and its Representatives with such financial, operating and other data and information related 

to the Company as Buyer or any of its Representatives may reasonably request; and (c) instruct 

the Representatives of Seller and the Company to cooperate with Buyer in its investigation of the 

Company. 

Section 5.03 Confidentiality. From and after the Closing, Seller shall, and shall cause 

its Affiliates and its and their respective directors, managers, equity holders, officers, employees, 

consultants, financial advisors, counsel, accountants, and other agents (collectively, 

“Representatives”) to hold, in confidence any and all information, in any form, concerning the 

Company, except to the extent that Seller can show that such information: (a) is generally available 

to and known by the public through no fault of Seller, any of its Affiliates, or their respective 

Representatives; or (b) is lawfully acquired by Seller, any of its Affiliates, or their respective 

Representatives from and after the Closing from sources which are not prohibited from disclosing 

such information by a legal, contractual, or fiduciary obligation. If Seller or any of its Affiliates or 

their respective Representatives are compelled to disclose any information by Governmental Order 

or Law, Seller shall promptly notify Buyer in writing and shall disclose only that portion of such 

information which is legally required to be disclosed, provided that Seller shall use reasonable best 

efforts to obtain as promptly as possible an appropriate protective order or other reasonable 

assurance that confidential treatment will be accorded such information. 

Section 5.04 Notice of Certain Events.  

(a) From the Effective Date until the Closing, Seller shall promptly 

notify Buyer in writing of: 

(i) any fact, circumstance, event or action the existence, 

occurrence or taking of which (A) has had, or could reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect, (B) has resulted in, or 

could reasonably be expected to result in, any representation or warranty made by 

Seller hereunder not being true and correct or (C) has resulted in, or could 

reasonably be expected to result in, the failure of any of the conditions set forth in 

Section 7.02 to be satisfied; 

(ii) any notice or other communication from any Person alleging 

that the consent of such Person is or may be required in connection with the 

transactions contemplated by this Agreement; 

(iii) any notice or other communication from any Governmental 

Authority in connection with the transactions contemplated by this Agreement; and 

(iv) any Actions commenced or, to Seller’s Knowledge, 

threatened against, relating to or involving or otherwise affecting Seller or the 

Company that, if pending on the Effective Date, would have been required to have 

been disclosed pursuant to Section 3.13 or that relates to the consummation of the 

transactions contemplated by this Agreement.  
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(b) Buyer’s receipt of information pursuant to this Section 5.04 shall not 

operate as a waiver or otherwise affect any representation, warranty or agreement given or 

made by Seller in this Agreement and shall not be deemed to amend or supplement the 

Disclosure Schedules. 

Section 5.05 Governmental Approvals and Consents.  

(a) Each Party shall, as promptly as possible, (i) make, or cause or be 

made, all filings and submissions required under any Law applicable to such party or any 

of its Affiliates; and (ii) use reasonable best efforts to obtain, or cause to be obtained, all 

consents, authorizations, orders and approvals from all Governmental Authorities that may 

be or become necessary for its execution and delivery of this Agreement and the 

performance of its obligations pursuant to this Agreement and the Transaction Documents. 

Each Party shall cooperate fully with the other Party and its Affiliates in promptly seeking 

to obtain all such consents, authorizations, orders, and approvals. The Parties shall not 

willfully take any action that will have the effect of delaying, impairing or impeding the 

receipt of any required consents, authorizations, orders and approvals. 

(b) Seller and Buyer shall use reasonable best efforts to give all notices 

to, and obtain all consents from, all third parties that are described in Section 3.05 and 

Section 4.02 of the Disclosure Schedules.  

Section 5.06 Closing Conditions. From the Effective Date until the Closing, each Party 

hereto shall, and Seller shall cause the Company to, use reasonable best efforts to take such actions 

as are necessary to expeditiously satisfy the closing conditions set forth in ARTICLE VII hereof. 

Section 5.07 Public Announcements. Unless otherwise required by applicable Law or 

stock exchange requirements (based upon the reasonable advice of counsel), no Party shall make 

any public announcements in respect of this Agreement or the transactions contemplated hereby 

or otherwise communicate with any news media without the prior written consent of the other 

Party (which consent shall not be unreasonably withheld, conditioned or delayed), and the Parties 

shall cooperate as to the timing and contents of any such announcement. 

Section 5.08 Further Assurances. Following the Closing, each of the Parties shall, and 

shall cause their respective Affiliates to, execute and deliver such additional documents and 

instruments and take such further actions as may be reasonably required to carry out the provisions 

hereof and give effect to the transactions contemplated by this Agreement and the other 

Transaction Documents. 

ARTICLE VI 

TAX MATTERS 

Section 6.01 Tax Covenants. 

(a) Without the prior written consent of Buyer, Seller shall not, to the 

extent it may affect or relate to the Company: (i) make, change, or rescind any Tax election; 

(ii) amend any Tax Return; (iii) take any position on any Tax Return; or (iv) take any 

action, omit to take any action, or enter into any other transaction that would have the effect 
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of increasing the Tax liability or reducing any Tax asset of Buyer or the Company, in 

respect of any taxable period that begins after the Closing Date or, in respect of any taxable 

period that begins before and ends after the Closing Date (each such period, a “Straddle 

Period”), the portion of such Straddle Period beginning after the Closing Date. 

(b) All transfer, documentary, sales, use, stamp, registration, value 

added, and other such Taxes and fees (including any penalties and interest) incurred in 

connection with this Agreement and the other Transaction Documents shall be borne and 

paid by Seller when due. Seller shall, at its own expense, timely file any Tax Return or 

other document with respect to such Taxes or fees (and Buyer shall cooperate with respect 

thereto as necessary). 

(c) Buyer shall prepare, or cause to be prepared, all Tax Returns 

required to be filed by the Company after the Closing Date with respect to any taxable 

period or portion thereof ending on or before the Closing Date and all Straddle Period Tax 

Returns. Any such Tax Return shall be prepared in a manner consistent with past practice 

(unless otherwise required by Law) and without a change of any election or any accounting 

method. 

Section 6.02 Straddle Period. In the case of Taxes that are payable with respect to a 

Straddle Period, the portion of any such Taxes that are allocated to Pre-Closing Tax Periods (as 

defined in Section 6.04) for purposes of this Agreement shall be: (a) in the case of Taxes (i) based 

upon, or related to, income, receipts, profits, wages, capital, or net worth, (ii) imposed in 

connection with the sale, transfer, or assignment of property, or (iii) required to be withheld, the 

amount of Taxes which would be payable if the taxable year ended with the Closing Date; and (b) 

in the case of other Taxes, the amount of such Taxes for the entire period multiplied by a fraction, 

the numerator of which is the number of days in the period ending on the Closing Date and the 

denominator of which is the number of days in the entire period. 

Section 6.03 Termination of Existing Tax Sharing Agreements. Any and all existing 

Tax sharing agreements (whether written or not) binding upon the Company shall be terminated 

as of the Closing Date. After such date none of the Company, Seller, nor any of Seller’s Affiliates 

and their respective Representatives shall have any further rights or liabilities thereunder. 

Section 6.04 Tax Indemnification. Seller shall indemnify the Company, Buyer, and 

each Buyer Indemnitee (as defined in Section 7.01) and hold them harmless from and against (a) 

any loss, damage, liability, deficiency, Action, judgment, interest, award, penalty, fine, cost, or 

expense of whatever kind (collectively, including reasonable attorneys’ fees and the cost of 

enforcing any right to indemnification under this Agreement, “Losses”) attributable to any breach 

of or inaccuracy in any representation or warranty made in Section 3.19; (b) any Loss attributable 

to any breach or violation of, or failure to fully perform, any covenant, agreement, undertaking, or 

obligation in ARTICLE VI; (c) all Taxes of the Company or relating to the business of the 

Company for all Pre-Closing Tax Periods (as defined below); (d) all Taxes of any member of an 

affiliated, consolidated, combined, or unitary group of which the Company (or any predecessor of 

the Company) is or was a member on or prior to the Closing Date by reason of a liability under 

Treasury Regulation Section 1.1502-6 or any comparable provisions of foreign, state, or local Law; 

and (e) any and all Taxes of any Person imposed on the Company arising under the principles of 
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transferee or successor liability or by contract, relating to an event or transaction occurring before 

the Closing Date. In each of the above cases, together with any out-of-pocket fees and expenses 

(including attorneys’ and accountants’ fees) incurred in connection therewith, Seller shall 

reimburse Buyer for any Taxes of the Company that are the responsibility of Seller pursuant to 

this Section 6.04 within ten business days after payment of such Taxes by Buyer or the Company. 

For purposes of this Agreement, a “Pre-Closing Tax Period” means any taxable period ending 

on or before the Closing Date and, with respect to any taxable period beginning before and ending 

after the Closing Date, the portion of such taxable period ending on and including the Closing 

Date. 

Section 6.05 Cooperation and Exchange of Information. Seller and Buyer shall 

provide each other with such cooperation and information as either of them reasonably may request 

of the other in filing any Tax Return pursuant to this ARTICLE VI or in connection with any audit 

or other proceeding in respect of Taxes of the Company, including providing copies of relevant 

Tax Returns and accompanying documents. Each of Seller and Buyer shall retain all Tax Returns 

and other documents in its possession relating to Tax matters of the Company for any Pre-Closing 

Tax Period (collectively, “Tax Records”) until the expiration of the statute of limitations of the 

taxable periods to which such Tax Records relate. 

Section 6.06 Tax Treatment. Seller and Buyer agree that the transaction contemplated 

hereby will be treated for U.S. federal income Tax purposes and applicable state income Tax 

purposes as a taxable sale by Seller and a purchase by Buyer of the assets of the Company. 

Section 6.07 Tax Allocation. Seller and Buyer agree that the Purchase Price shall be 

allocated among the assets of the Company for U.S. federal and applicable state and local income 

tax purposes in accordance with Section 6.07 of the Disclosure Schedules. 

ARTICLE VII 

CONDITIONS TO CLOSING 

Section 7.01 Conditions to Obligations of All Parties. The obligations of each Party to 

consummate the transactions contemplated by this Agreement shall be subject to the fulfillment, 

at or prior to the Closing, of each of the following conditions: 

(a) No Governmental Authority shall have enacted, issued, 

promulgated, enforced or entered any Governmental Order which is in effect and has the 

effect of making the transactions contemplated by this Agreement illegal, otherwise 

restraining or prohibiting consummation of such transactions or causing any of the 

transactions contemplated hereunder to be rescinded following completion thereof. 

(b) Seller shall have received all consents, authorizations, orders and 

approvals from the Governmental Authorities referred to in Section 3.051 and Buyer shall 

have received all consents, authorizations, orders and approvals from the Governmental 

Authorities referred to in Section 4.022, in each case, in form and substance reasonably 

 
1 Note:  Include Trinity Investors on the Disclosure Schedules. 
2 Note: Include any Canadian government securities bodies to the Disclosure Schedules. 
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satisfactory to Buyer and Seller, and no such consent, authorization, order and approval 

shall have been revoked.  

(c) The Location shall have been completed. 

Section 7.02 Conditions to Obligations of Buyer. The obligations of Buyer to 

consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or 

Buyer’s waiver, at or prior to the Closing, of each of the following conditions: 

(a) The representations and warranties of Seller contained in ARTICLE 

III shall be true and correct in all respects as of the Closing Date with the same effect as 

though made at and as of such date (except those representations and warranties that 

address matters only as of a specified date, which shall be true and correct in all respects 

as of that specified date), except where the failure of such representations and warranties 

to be true and correct would not have a Material Adverse Effect. 

(b) Seller shall have duly performed and complied in all material 

respects with all agreements, covenants and conditions required by this Agreement and 

each of the Transaction Documents to be performed or complied with by it prior to or on 

the Closing Date.   

(c) No Action shall have been commenced against Buyer, Seller or the 

Company, which would prevent the Closing. No injunction or restraining order shall have 

been issued by any Governmental Authority, and be in effect, which restrains or prohibits 

any transaction contemplated hereby. 

(d) All approvals, consents and waivers that are listed on Section 3.05 

of the Disclosure Schedules shall have been received, and executed counterparts thereof 

shall have been delivered to Buyer at or prior to the Closing. 

(e) From the date of this Agreement, there shall not have occurred any 

Material Adverse Effect, nor shall any event or events have occurred that, individually or 

in the aggregate, with or without the lapse of time, could reasonably be expected to result 

in a Material Adverse Effect. 

(f) Seller shall have duly executed and delivered the Amendment to 

Buyer. 

(g) The other Transaction Documents shall have been executed and 

delivered by the parties thereto and true and complete copies thereof shall have been 

delivered to Buyer. 

(h) At least three Business Days before Closing, Seller shall have 

delivered to Buyer the Closing Indebtedness Certificate and the Closing Transaction 

Expenses Certificate. 
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(i) Buyer shall have received a certificate, dated the Closing Date and 

signed by a duly authorized officer of Seller, that each of the conditions set forth in Section 

7.02(a) and Section 7.02(b) have been satisfied. 

(j) Buyer shall have received a certificate of the Secretary or an 

Assistant Secretary (or equivalent officer) of Seller certifying that attached thereto are true 

and complete copies of all resolutions adopted by the Manager of Seller authorizing the 

execution, delivery and performance of this Agreement and the Transaction Documents 

and the consummation of the transactions contemplated hereby and thereby, and that all 

such resolutions are in full force and effect and are all the resolutions adopted in connection 

with the transactions contemplated hereby and thereby. 

(k) Buyer shall have received a certificate of the Secretary or an 

Assistant Secretary (or equivalent officer) of Seller certifying the names and signatures of 

the officers of Seller authorized to sign this Agreement, the Transaction Documents and 

the other documents to be delivered hereunder and thereunder. 

(l) Seller shall have delivered to Buyer a good standing certificate (or 

its equivalent) for the Company from the secretary of state or similar Governmental 

Authority of the jurisdiction under the Laws in which the Company is organized. 

(m) Seller shall have delivered to Buyer a certificate pursuant to 

Treasury Regulations Section 1.1445-2(b) that Seller is not a foreign person within the 

meaning of Section 1445 of the Code. 

(n) Seller shall have delivered to Buyer such other documents or 

instruments as Buyer reasonably requests and are reasonably necessary to consummate the 

transactions contemplated by this Agreement. 

(o) Buyer shall have received from MMP, an audit of the Financial 

Statements (the “Audit”), and Buyer shall be satisfied with such audit. 

(p) The Board of Managers of Buyer and the Independent Trustees of 

AIP Realty Trust will have the final approval of the closing of the purchase, based on the 

results of the appraisal, audit and the determination of the final purchase price.  

(q) Buyer shall have confirmed that Buyer has sufficient cash on hand 

or other sources of immediately available funds to enable it to make payment of the 

Purchase Price and consummate the transactions contemplated by this Agreement. 

Section 7.03 Conditions to Obligations of Seller. The obligations of Seller to 

consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or 

Seller’s waiver, at or prior to the Closing, of each of the following conditions: 

(a) The representations and warranties of Buyer contained in ARTICLE 

IV shall be true and correct in all respects as of the Closing Date with the same effect as 

though made at and as of such date (except those representations and warranties that 

address matters only as of a specified date, which shall be true and correct in all respects 
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as of that specified date), except where the failure of such representations and warranties 

to be true and correct would not have a material adverse effect on Buyer's ability to 

consummate the transactions contemplated hereby. 

(b) Buyer shall have duly performed and complied in all material 

respects with all agreements, covenants and conditions required by this Agreement and 

each of the Transaction Documents to be performed or complied with by it prior to or on 

the Closing Date[; provided, that, with respect to agreements, covenants and conditions 

that are qualified by materiality, Buyer shall have performed such agreements, covenants 

and conditions, as so qualified, in all respects].  

(c) No injunction or restraining order shall have been issued by any 

Governmental Authority, and be in effect, which restrains or prohibits any material 

transaction contemplated hereby. 

(d) All approvals, consents and waivers that are listed on Section 4.02 

of the Disclosure Schedules shall have been received, and executed counterparts thereof 

shall have been delivered to Seller at or prior to the Closing. 

(e) The Transaction Documents shall have been executed and delivered 

by the parties thereto and true and complete copies thereof shall have been delivered to 

Seller. 

(f) Seller shall have received a certificate, dated the Closing Date and 

signed by a duly authorized officer of Buyer, that each of the conditions set forth in Section 

7.03(a) and Section 7.03(b) have been satisfied. 

(g) Seller shall have received a certificate of the Secretary or an 

Assistant Secretary (or equivalent officer) of Buyer certifying that attached thereto are true 

and complete copies of all resolutions adopted by the Board of Managers of Buyer 

authorizing the execution, delivery and performance of this Agreement and the Transaction 

Documents and the consummation of the transactions contemplated hereby and thereby, 

and that all such resolutions are in full force and effect and are all the resolutions adopted 

in connection with the transactions contemplated hereby and thereby. 

(h) Seller shall have received a certificate of the Secretary or an 

Assistant Secretary (or equivalent officer) of Buyer certifying the names and signatures of 

the officers of Buyer authorized to sign this Agreement, the Transaction Documents and 

the other documents to be delivered hereunder and thereunder. 

(i) Buyer shall have delivered to third parties by wire transfer of 

immediately available funds that amount of money due and owing from Seller to such third 

parties as Transaction Expenses as set forth on the Closing Transaction Expenses 

Certificate. 

(j) Buyer shall have delivered to holders of outstanding Indebtedness, 

if any, by wire transfer of immediately available funds that amount of money due and 
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owing from the Company to such holder of outstanding indebtedness as set forth on the 

Closing Indebtedness Certificate. 

(k) Buyer shall have delivered to Seller such other documents or 

instruments as Seller reasonably requests and are reasonably necessary to consummate the 

transactions contemplated by this Agreement. 

ARTICLE VIII 

INDEMNIFICATION 

Section 8.01 Indemnification by Seller. Subject to the other terms and conditions of this 

ARTICLE VIII, Seller shall indemnify and defend each of Buyer and its Affiliates (including the 

Company) and their respective Representatives (collectively, the “Buyer Indemnitees”) against, 

and shall hold each of them harmless from and against, and shall pay and reimburse each of them 

for, any and all Losses incurred or sustained by, or imposed upon, the Buyer Indemnitees based 

upon, arising out of, with respect to, or by reason of: 

(a) any inaccuracy in or breach of any of the representations or warranties of 

Seller contained in this Agreement or the other Transaction Documents;  

(b) any breach or non-fulfillment of any covenant, agreement, or obligation to 

be performed by Seller pursuant to this Agreement or the other Transaction Documents; or 

(c) any Transaction Expenses or Indebtedness of the Company outstanding as 

of the Closing to the extent not deducted from the Purchase Price in the determination of 

the Closing Date Payment pursuant to Section 2.02(a). 

Section 8.02 Indemnification by Buyer. Subject to the other terms and conditions of 

this ARTICLE VIII, Buyer shall indemnify and defend each of Seller and its Affiliates and their 

respective Representatives (collectively, the “Seller Indemnitees”) against, and shall hold each of 

them harmless from and against, and shall pay and reimburse each of them for, any and all Losses 

incurred or sustained by, or imposed upon, the Seller Indemnitees based upon, arising out of, with 

respect to, or by reason of: 

(a) any inaccuracy in or breach of any of the representations or warranties of 

Buyer contained in this Agreement or the other Transaction Documents;  

(b) any breach or non-fulfillment of any covenant, agreement, or obligation to 

be performed by Buyer pursuant to this Agreement; or 

Section 8.03 Indemnification Procedures. Whenever any claim shall arise for 

indemnification hereunder, the party entitled to indemnification (the “Indemnified Party”) shall 

promptly provide written notice of such claim to the other party (the “Indemnifying Party”). In 

connection with any claim giving rise to indemnity hereunder resulting from or arising out of any 

Action by a Person who is not a party to this Agreement, the Indemnifying Party, at its sole cost 

and expense and upon written notice to the Indemnified Party, may assume the defense of any such 

Action with counsel reasonably satisfactory to the Indemnified Party. The Indemnified Party shall 

be entitled to participate in the defense of any such Action, with its counsel and at its own cost and 
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expense. If the Indemnifying Party does not assume the defense of any such Action, the 

Indemnified Party may, but shall not be obligated to, defend against such Action in such manner 

as it may deem appropriate, including settling such Action, after giving notice of it to the 

Indemnifying Party, on such terms as the Indemnified Party may deem appropriate and no action 

taken by the Indemnified Party in accordance with such defense and settlement shall relieve the 

Indemnifying Party of its indemnification obligations herein provided with respect to any damages 

resulting therefrom. The Indemnifying Party shall not settle any Action without the Indemnified 

Party’s prior written consent (which consent shall not be unreasonably withheld or delayed). 

Section 8.04 Survival. Subject to the limitations and other provisions of this Agreement, 

all representations and warranties contained herein and all related rights to indemnification shall 

survive the Closing and shall remain in full force and effect until the date that is two (2) years from 

the Closing Date; provided, however, that the representations and warranties in (a) Section 3.01, 

Section 3.02, Section 3.03, Section 3.04, Section 3.15, Section 3.16, Section 3.19, Section 4.01, 

and Section 4.04 shall survive indefinitely; and (b) Section 3.15 shall survive for the full period of 

all applicable statutes of limitations (giving effect to any waiver, mitigation, or extension thereof) 

plus 90 days. Subject to ARTICLE VI, all covenants and agreements of the Parties contained 

herein shall survive the Closing indefinitely unless another period is explicitly specified herein. 

Notwithstanding the foregoing, any claims which are timely asserted in good faith with reasonable 

specificity (to the extent known at such time) and in writing by notice from the non-breaching 

party to the breaching party prior to the expiration date of the applicable survival period shall not 

thereafter be barred by the expiration of the relevant representation or warranty and such claims 

shall survive until finally resolved. 

Section 8.05 Tax Claims. Notwithstanding any other provision of this Agreement, the 

control of any claim, assertion, event, or proceeding in respect of Taxes of the Company 

(including, but not limited to, any such claim in respect of a breach of the representations and 

warranties in Section 3.17 hereof or any breach or violation of or failure to fully perform any 

covenant, agreement, undertaking, or obligation in ARTICLE VI) shall be governed exclusively 

by ARTICLE VI hereof. 

Section 8.06 Cumulative Remedies. The rights and remedies provided for in this 

ARTICLE VIII (and in ARTICLE VI) are cumulative and are in addition to and not in substitution 

for any other rights and remedies available at Law or in equity or otherwise. 

ARTICLE IX 

TERMINATION 

Section 9.01 Termination. This Agreement may be terminated at any time prior to the 

Closing: 

(a) by the mutual written consent of Seller and Buyer; 

(b) by Buyer by written notice to Seller if: 

(i) Buyer is not then in material breach of any provision of this 

Agreement and there has been a breach, inaccuracy in or failure to perform any 

representation, warranty, covenant or agreement made by Seller pursuant to this 
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Agreement that would give rise to the failure of any of the conditions specified in 

Article VIIError! Bookmark not defined. and such breach, inaccuracy or failure 

has not been cured by Seller within ten days of Seller’s receipt of written notice of 

such breach from Buyer; or 

(ii) any of the conditions set forth in Section 7.01 or Section 7.02 

shall not have been, or if it becomes apparent that any of such conditions will not 

be, fulfilled by September 30, 2023, unless such failure shall be due to the failure 

of Buyer to perform or comply with any of the covenants, agreements or conditions 

hereof to be performed or complied with by it prior to the Closing; 

(c) by Seller by written notice to Buyer if: 

(i) Seller is not then in material breach of any provision of this 

Agreement and there has been a breach, inaccuracy in or failure to perform any 

representation, warranty, covenant or agreement made by Buyer pursuant to this 

Agreement that would give rise to the failure of any of the conditions specified in 

Article VIIError! Bookmark not defined. and such breach, inaccuracy or failure 

has not been cured by Buyer within [ten] days of Buyer’s receipt of written notice 

of such breach from Seller; or 

(ii) any of the conditions set forth in Section 7.01 or Section 7.03 

shall not have been, or if it becomes apparent that any of such conditions will not 

be, fulfilled by September 30, 2023, unless such failure shall be due to the failure 

of Seller to perform or comply with any of the covenants, agreements or conditions 

hereof to be performed or complied with by it prior to the Closing; or 

(d) by Buyer or Seller in the event that (i) there shall be any Law that 

makes consummation of the transactions contemplated by this Agreement illegal or 

otherwise prohibited or (ii) any Governmental Authority shall have issued a Governmental 

Order restraining or enjoining the transactions contemplated by this Agreement, and such 

Governmental Order shall have become final and non-appealable. 

Section 9.02 Effect of Termination. In the event of the termination of this Agreement 

in accordance with this ARTICLE IX, this Agreement shall forthwith become void and there shall 

be no liability on the part of any party hereto except: 

(a) as set forth in this ARTICLE IXError! Bookmark not defined., 

Section 5.02 and ARTICLE X hereof; and 

(b) that nothing herein shall relieve any Party from liability for any 

willful breach of any provision hereof. 

ARTICLE X 

MISCELLANEOUS 

Section 10.01 Expenses. All costs and expenses incurred in connection with this 

Agreement and the transactions contemplated hereby shall be paid by the Party incurring such 
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costs and expenses; provided, however, that the Parties agree that Buyer will pay the costs and 

expenses of the Audit and the Appraisal. 

Section 10.02 Notices. All notices, claims, demands, and other communications hereunder 

shall be in writing and shall be deemed to have been given: (a) when delivered by hand (with 

written confirmation of receipt); (b) when received by the addressee if sent by a nationally 

recognized overnight courier (receipt requested); (c) on the date sent by email of a PDF document 

(with confirmation of transmission) if sent during normal business hours of the recipient, and on 

the next business day if sent after normal business hours of the recipient; or (d) on the third day 

after the date mailed, by certified or registered mail, return receipt requested, postage prepaid, if 

sent to the respective Parties at the following addresses (or at such other address for a Party as 

shall be specified in a notice given in accordance with this Section 8.02): 

If to Seller: AllTrades Five Properties LLC & AIP Mesquite LLC  

1504 Eagle Court, Suite 9 

Lewisville, TX  75057 

Email:

Attention: Bruce Hall, Chief Executive Officer 

 

with a copy (which shall not 

constitute notice) to: 

Black River Group LLC 

250 Fillmore St., Suite 150 

Denver, CO  80206 

Email:

Attention: James Muchmore 

 

If to Buyer: AIP Realty Management, LLC 

1504 Eagle Court, Suite 9 

Lewisville, TX  75057 

Email:

Attention: Les Wulf, Executive Chairman 

 

with a copy (which shall not 

constitute notice) to: 

Jackson Walker LLP 

2323 Ross Avenue, Suite 600 

Dallas, Texas 75201 

Email:

Attention: Richard F. Dahlson 

 

Section 10.03 Interpretation; Headings. This Agreement shall be construed without 

regard to any presumption or rule requiring construction or interpretation against the Party drafting 

an instrument or causing any instrument to be drafted. The headings in this Agreement are for 

reference only and shall not affect the interpretation of this Agreement. 

Section 10.04 Severability. If any term or provision of this Agreement is invalid, illegal, 

or unenforceable in any jurisdiction, such invalidity, illegality, or unenforceability shall not affect 

any other term or provision of this Agreement. 
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Section 10.05 Entire Agreement. This Agreement and the other Transaction Documents 

constitute the sole and entire agreement of the Parties with respect to the subject matter contained 

herein and therein, and supersede all prior and contemporaneous understandings and agreements, 

both written and oral, with respect to such subject matter, including, without limitation, that certain 

AllTrades (Platform) Location Forward Purchase Agreement, dated as of May 21, 2021, by and 

between the Company and AIP Realty USA, Inc. (the “Prior Agreement”); it being agreed and 

understood that any party to the Prior Agreement is hereby a beneficiary of this provision.  In the 

event of any inconsistency between the statements in the body of this Agreement and those in the 

other Transaction Documents, any exhibits, and the Disclosure Schedules (other than an exception 

expressly set forth as such in the Disclosure Schedules), the statements in the body of this 

Agreement will control. 

Section 10.06 Successors and Assigns. This Agreement shall be binding upon and shall 

inure to the benefit of the Parties and their respective successors and permitted assigns. Neither 

Party may assign its rights or obligations hereunder without the prior written consent of the other 

Party, which consent shall not be unreasonably withheld or delayed. No assignment shall relieve 

the assigning Party of any of its obligations hereunder. 

Section 10.07 Amendment and Modification; Waiver. This Agreement may only be 

amended, modified, or supplemented by an agreement in writing signed by each Party. No waiver 

by either Party of any of the provisions hereof shall be effective unless explicitly set forth in writing 

and signed by the Party so waiving. No failure to exercise, or delay in exercising, any right or 

remedy arising from this Agreement shall operate or be construed as a waiver thereof. No single 

or partial exercise of any right or remedy hereunder shall preclude any other or further exercise 

thereof or the exercise of any other right or remedy. 

Section 10.08 Governing Law; Submission to Jurisdiction.  This Agreement shall be 

governed by and construed in accordance with the internal laws of the State of Texas without 

giving effect to any choice or conflict of law provision or rule (whether of the State of Texas or 

any other jurisdiction). Any legal suit, action, proceeding, or dispute arising out of or related to 

this Agreement, the other Transaction Documents, or the transactions contemplated hereby or 

thereby may be instituted in the federal courts of the United States of America or the courts of the 

State of Texas in each case located in the city of Dallas and county of Dallas, and each Party 

irrevocably submits to the exclusive jurisdiction of such courts in any such suit, action, proceeding, 

or dispute. 

Section 10.09 Counterparts. This Agreement may be executed in counterparts, each of 

which shall be deemed an original, but all of which together shall be deemed to be one and the 

same agreement. A signed copy of this Agreement delivered by email or other means of electronic 

transmission shall be deemed to have the same legal effect as delivery of an original signed copy 

of this Agreement. 

[SIGNATURE PAGE FOLLOWS]
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EXHIBIT A 

 

Definitions 

 

 

The following terms have the meanings specified or referred to below: 

“Affiliate” of a Person means any other Person that directly or indirectly, through one or 

more intermediaries, controls, is controlled by, or is under common control with, such Person; and 

the term “control” (including the terms “controlled by” and “under common control with”) means 

the possession, directly or indirectly, of the power to direct or cause the direction of the 

management and policies of a Person, whether through the ownership of voting securities, by 

contract, or otherwise. 

“Business Day” means any day except Saturday, Sunday or any other day on which 

commercial banks located in Texas are authorized or required by Law to be closed for business. 

“Closing Date Indebtedness Certificate” means a certificate executed by the Chief 

Financial Officer of the Company certifying on behalf of the Company an itemized list of all 

outstanding Indebtedness as of the open of business on the Closing Date and the Person to whom 

such outstanding Indebtedness is owed and an aggregate total of such outstanding Indebtedness. 

“Contracts” means all contracts, leases, deeds, mortgages, licenses, instruments, notes, 

commitments, undertakings, indentures, joint ventures and all other agreements, commitments and 

legally binding arrangements, whether written or oral. 

"Disclosure Schedules" means the Disclosure Schedules delivered by Seller and Buyer 

concurrently with the execution and delivery of this Agreement. 

“Governmental Authority” means any federal, state, local, or foreign government or 

political subdivision thereof, or any agency or instrumentality of such government or political 

subdivision, or any arbitrator, court, or tribunal of competent jurisdiction. 

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, 

determination or award entered by or with any Governmental Authority. 

“Indebtedness” means, without duplication and with respect to the Company, all (a) 

indebtedness for borrowed money; (b) obligations for the deferred purchase price of property or 

services, (c) long or short-term obligations evidenced by notes, bonds, debentures or other similar 

instruments, (d) obligations under any interest rate, currency swap or other hedging agreement or 

arrangement; (e) capital lease obligations; (f) reimbursement obligations under any letter of credit, 

banker’s acceptance or similar credit transactions; (g) guarantees made by the Company on behalf 

of any third party in respect of obligations of the kind referred to in the foregoing clauses (a) 

through (f); and (h) any unpaid interest, prepayment penalties, premiums, costs and fees that would 

arise or become due as a result of the prepayment of any of the obligations referred to in the 

foregoing clauses (a) through (g). 
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“Intellectual Property” means any and all of the following in any jurisdiction throughout 

the world: (i) issued patents and patent applications; (ii) trademarks, service marks, trade names, 

and other similar indicia of source or origin, together with the goodwill connected with the use of 

and symbolized by, and all registrations, applications for registration, and renewals of, any of the 

foregoing; (iii) copyrights, including all applications and registrations; (iv) trade secrets, know-

how, inventions (whether or not patentable), technology, and other confidential and proprietary 

information and all rights therein; (v) internet domain names and social media accounts and pages; 

and (vi) other intellectual or industrial property and related proprietary rights, interests, and 

protections. 

“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, 

common law, judgment, decree, other requirement or rule of law of any Governmental Authority. 

“Material Adverse Effect” means any event, occurrence, fact, condition or change that is, 

or could reasonably be expected to become, individually or in the aggregate, materially adverse to 

(a) the business, results of operations, condition (financial or otherwise) or assets of the Company, 

or (b) the ability of Seller to consummate the transactions contemplated hereby on a timely basis; 

provided, however, that “Material Adverse Effect” shall not include any event, occurrence, fact, 

condition or change, directly or indirectly, arising out of or attributable to: (i) general economic or 

political conditions; (ii) conditions generally affecting the industries in which the Company 

operates; (iii) any changes in financial or securities markets in general; (iv) acts of war (whether 

or not declared), armed hostilities or terrorism, or the escalation or worsening thereof; (v) any 

action required or permitted by this Agreement; (vi) any changes in applicable Laws or accounting 

rules, including Canadian GAAP; or (vii) the public announcement, pendency or completion of 

the transactions contemplated by this Agreement; provided further, however, that any event, 

occurrence, fact, condition or change referred to in clauses (i) through (iv) immediately above shall 

be taken into account in determining whether a Material Adverse Effect has occurred or could 

reasonably be expected to occur to the extent that such event, occurrence, fact, condition or change 

has a disproportionate effect on the Company compared to other participants in the industries in 

which the Company conducts its businesses (in which case, only the incremental disproportionate 

adverse effect may be taken into account in determining whether a Company Material Adverse 

Effect has occurred). 

“Permits” means all permits, licenses, franchises, approvals, registrations, certificates, 

variances, and similar rights obtained, or required to be obtained, from Governmental Authorities. 

“Person” means an individual, corporation, partnership, joint venture, limited liability 

company, Governmental Authority, unincorporated organization, trust, association, or other entity. 

“Taxes” means all federal, state, local, foreign, and other income, gross receipts, sales, use, 

production, ad valorem, transfer, franchise, registration, profits, license, lease, service, service use, 

withholding, payroll, employment, unemployment, estimated, excise, severance, environmental, 

stamp, occupation, premium, property (real or personal), real property gains, windfall profits, 

customs, duties, or other taxes, fees, assessments, or charges of any kind whatsoever, together with 

any interest, additions, or penalties with respect thereto and any interest in respect of such additions 

or penalties. 
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“Transaction Documents” means this Agreement, the Amendment and all other 

agreements, documents and instruments contemplated by this Agreement. 

“Transaction Expenses” means all fees and expenses incurred by the Company or Seller 

at or prior to the Closing in connection with the preparation, negotiation and execution of this 

Agreement and the Transaction Documents, and the performance and consummation of the 

transactions contemplated hereby and thereby. 

 




