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field and territory

E:XtrCUTION
Copy

SUPPLY AGRAEMENT

This Supply Agrcemcnt (tbis 'oAgreemenf) mado as of April l! 2019 (the "Effestivc Drte")
by and bËtwÊeû Abio'med, lnc., â Dolaware oorporatiou having in principal place of business
al22 Cherry Hill Road, Danvere, MA 01923 C'ABIOMED"), aûd Opsens Ing., a Qucbec
corporatiou haviag its principal place of business at 750, du Parc-Technologiçrc Boulevard,
Quebec, Quebec, CIP 4S3, CANADA ('Opmnr"). Capitalized terms ueod but not dcfined in
the Prcamble to this Agroemont ehall have ûo meaningr defined in $cction 1.

BÀCKGROI'ND

A. ABIOMBD and Opceoo aro partiæ to a Supply Agreeme,nt dated as of January 25,
2010 (the "Originrl Sqppty Agreenenf,'), as ame,nded by the Amendod and RsstatÊd Supply
Agreemcntdated April 14,2û14 and fixthoramonded Septombcr2S, 2018 (the'T.cctrbd Supply
Agrccmonf'), wbich oxphed immediatoly priorto the Effectlve Dale, The partics are also parties
to a Co-Devolopmont Agrrc,nert dated as of January 25,2010 (the "Original Collevelopment
Agrecmenf,') as arnended by the Amendcd and Rsstated Co-Development AEoomont dated April
14, 2014 and finther ameirded Septonrber 28, 2018 (the 'l.ertrted Co-Devclopment
Àgreemenf'). The Restated Co-Development Agrccrnent rcmains in efrect as of the Effective Dato
of thie Agrecurent and provides for, anong other thingr, a license to ABIOMED of Product
ûechnology zufficiæt to integrate the Products itrto c€rtain medicat dst/ices cmmer,cialized by
ABIOMED in the Field within the Territory and in

B. ABIOMED aad Opeenr wish to enter inb this Agreernent to sst forth thc terms
under whic,b Opsers will continue to srryply Products to ABIOMED,

In visw of the foregoing and for other good and valuable considoratior4 rêcerpt strd
snrfEoienoy of whioh ure bereby a*lsrowledged, tbe Parties agroe ss follows:

1. Definitionr.

l.l Certain Definitonc. As usod in this Agr€€meût, the following tsnns shall have
tbe following meûnings:

(r) "Affliate'n shall mcaa, aB to any porson, each penon that is dircotly
or indirectly *ogplling, oonholled by or under common contnol with such person, For the
purpose of this definitiorl 'conhol' "contnollingl' "contolled" or tlre like shall mean the
direst or indù€ot ownerehip of more thm fifrypercent (50%) of the oûsanding sharcs or
otbcr voting rights oftho oubjeot person to elcct dircctors,

(il) '*CMDCÂS" shall mcm thc Camdiân Medical Device Conformity
Assessmmt Scbe,æe.

(iii) The tcrn ccomplaint" shall mËan any writtcn or eloctronic
commwrisation that alleges tleffcioncies relatcd to the identity, qudrty, durability,
reliability, safety, effectivcnese or performancc of a pmduct or device after it is rslesscd
fordistibution in the markeglace.
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Names of designated

competitors

Description of field

Scope and duration

Description of field

(iv) "Confldential Inforuratioo' shall Bean sll infomcion and any
tangible embodime,nts thereof providedbyor on behalf of a Partyto the otber Party eitber
in connection with the discussions and negotiations pcttâirdng to lbis Agrement or in the
oourse of performiag this Agree,ment including: Tecbnology; reseuch plans; desigps and
drawings; scieirtifc, manufacfiuing, marteting and busin€ss pla$; and financial and
personnel m&tteÉ relating to the disclosiug Party or to its prcseirt or firture dwiccs,
products, sales, supplicrs, cugtomeæ, e,mployecs, ag@ts, invæûors or bruiness but
excluding the aotual terms includod in tbis Agrecmeirt. For the avoidance of doubt,
Confidential Information of each Party shsll include each Porty's Background Technology
md Collaboration Tecbnology.

(v) "ABIOMEDAlliliatc' shall m€ananAffliateofABIOMED.

(vi) *ABIOMPI) shall mem each of the following
and all Affïliates

(vii) 'Devicc R.eguladon" shall mean any national, state, local or
foreigrr stahrte, regulatioq published judicial or adminisr6tiye iuterpretation, published
guideline, published rccomrnendatiol or stEndald international guidance of aay
Governmeirtal Authority to tle extent applicable to the manufacture, use or sale of the
Product including, witbout limitation, to the ext€nt applicable, CMDCAS, tho European
Medical Device Dircctive, FDA Act, ISO 13485:2003 and QSR/CMP.

(viii) sDurupeon Modicat Device Directive' shâll mean the Europcan
Medical Dcvice Directive 93 l4zlEEC.

(ix) strI)A' cball mean the United Ststcs Food and Drug Administnltion.

(x) "FI)A Act' shûll mean tbe United Statcs Food, Drug ard Cosmetic
Act of 1938, as amende4 snd all rrguluionspromulgatod thereunds.

aField" shall mean tbe field of
sball in no

eveirt include thc field'of usc

t'Foreclif'

ùall moan

as those
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Description of field

Description of territory

Description of products

Description of territory (xviv) "Territort'' shall rnÊan

tcrritory, their
the

m€8n fûf all jurisdiction
worldwide,

(xv) "ISO 134t5:2003' shall mean the ISO Standûd that describes thc
roquireineirts for a quality nrqg€ment rysûem where au organization needs to demonsEste
its ability to provide medical device,e md relatôd eervices that consistmtly mcçt su$tsmer
requûements and rcgul*ory r€quirem€nts,

(xvi) "Prrûer' shsll mssn each of Opscns and ABIOMED, each of
which is sometimes rpfensd to ss a "Patty"" As uscd in this Agrrunent rcferences to 'othird
parties" do not include either Party or their respective Affiliatcs,

(xvii) The te.rnr *perto[" 
"hall mcan an inrlividual, corporation,

parhership, limit€d partnership, limited liability company, unincorporated associEtio&
tntst' joint rurture, '"nion or othcr orgmizatioa or Entity, insludirg a Govsnnm€nal
Authority.

(xviii) "Pnoduct Documontttion" shall m€flr (i) ths rcqulremaents and
specifications for the Proùob set forfû in the applicable Statement of Y/ork, as such
specificationu may be amqnd€d by agreerraeirt of the Parties frrom time to timo, inollding
the shelf ltfc rcquired for the Producb; (ii) any doormenrtation ml*ing to the Prodqcts, its
manufrcturing or uso, subûxittÊd by the Partics 30 ey Governmcntal Authority in
connoction with any Regulabry Aprplication; and (iii) fte labeling fsr the products.

(Produsts'n eh&ll

that has bccn
t8part ute the Fisld witbitr the Tenitory, as dcscribed

on tho Statement of Work
Developmeal Agree,u,ent.

executod by thc Parties in comcction witb ths Restated Co-

(xx) "Purchffe Ordere,,shall mean orderu mnsmittÊd by ABIOMED
(in nnitta or elesùonic form), couformiug to tho roquircmc,lrts of &is agreenrent, and
authorizing and dirccting Olsons to manufacture md deliver speoiûed Products on
specified delivcry daæn.

(xxi) "QS[/Gil1IP" shrll mcan Quality $ystoms Rogulations and Oood
Manufactr:ring hactic€s forncdical device*, as promulgatcd or otbsnriso astablished by
any Governmental Authority with autbority over the Produc'ts, including thoge s€t forth in
the FDA's Qualit,, System Regulations in 2l C.F,R Part 820 aud th€ European Council
Directive conc€rniry Mdical Devices, 93/42fBEc,, as in effect fiom timo to tinre,
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1.2 Addlûonal [+ftnilisa6. Cûhin capitalized twms uesd but not deftrcd it this
Âgreement shall havc the meanings given to zuch terms iu ûe Restaæd Co-Developme,nt

fureement.

2. I\ltanufacturg Snle and Purchac€ of koducb.

2.1 Supply aud Purcham of hoduc8. Opsene shlll msnufscturc, in accordauce witb
tbe ap'plicoblo Product Dosumeotation (as updaed ftom timo to time as reguired by this
Agreement), and shail sell to ABIOI{ED such hodustg as ABIOMED may order from time to
time by delivery to Opsens of Purc.haso OJdtrs in accordance with the tcmls ofthis Agrecæ€nt,

2.2 ll{anufacûring Standrrdr and kocodurer. Opsens shdl adopt Eod nâintâin
quality âssuance p,rocedures to msu5ç that all hoduob manufacû5çd uctdcr this Agreemcut
confonn ùo ISO 13485:2003 and the applioablc Produot Dooumentation (collectively ttrc "QA
Procedurer"), At the rcquest of ABIOMED, Opsons shall promptly submit to ABIOMED in
writing a description of itr QA Procedures and shall adopt and iacorporab in the Pmduct
Documsntation such additional (Fality control procedures (which shall be included in the
definition of QA Procedures) ûs ABIOMED or any ABIOMED Affiliate may reasonably
requÊ8t.

2,3 Inrpection Rtght. At any time during the Terq on not less thrû fourteen (14)
days' notce to Opsens, ABIOMED and its Affilialos may conduot an inspoction and audit of
Opscnr's and itp Affilistos' (and its coûhast manufactureds, ûs tbe oûlro trây be) nanu&ctruing
&cilities and operntions to ûe oûÊnt used in the mamrfacturing roceiving, sarnpling; analFing;
storing, handliag, psckaging, and ship'ping of tbe Produots fûr ABIOMED, inoluding the receipt,
storagê and irsusnos ofrarr matorials, labeling and packaging compouents and ingredi€nts th€r€of
(including all dosume,ûtEtiur relating thereto) for tbe puryoss of qudity aonûol and to âlrsurs
compliance witb tbe teirng and conditims of this.lgrÉ€det*. ÀBIOMED ruay conduct such andit
ueing its own personnel, the peroonncl of an ÀBIOMED affiliate or a third pfiy euditor or
inspectcr. For cssh inspoction or audit rcqucst, Opsars nnd ABIOMED shnll agree ou the timg
scope and ûnrunr of the inspoctim or audit and Opsens shall have the riglt to have an enrployee
or ageirt prcseot at all time &ring such inrpection or audit, inoluding dudng the preparatiou for or
conduct of any inspection to be made or audit procedures to be performed. Any inspection
oonducted punuant to this paragraph shâll bo conduoted during regular businoss houre and in a

rnannçr thût mininioçg disnrption to Opsvne's operrtions, Opsens sball povide ABIOMED s'ith
reasonsble accsss to any relevant peiltcmel during rucb inryectio,n, and shdl provide ABIOMED
with a written responsÊ to any wdtûerl audit obs€rvations povidcd by ABIOMED udthin ftifiy
(30) dan aûen Opeens'e receip thsr€of. If rcquirod in c,onnection with any Regulatory Àpproval
for tbe Produot or any ABIOMED Prroduct, such inT€ç'tion mây also include pensonnel of any
Govemmentrl Autbo'rity. Notwithstmdiog thc forcgoing, Opscns ÊgtrËcs to provide acc€ss to its
facilities ût auy time to FDA ropresecrtatives or representatives from any other Govornmeirtal
Authoritios (including notified bodier) having rp'proprietÊ jurisdiction for inspection or other
pulposes, ox âûy notlce period requirod by the. FDA or any othcr Govemmeutal Authority. In
addition, if tbe fapilities used by Opse'nr to manufspture the Proôuct are tbp subject of an audit or
inspection by tle FDA or girnilsx Govcrnmental Authority, Qpsens shall notify ABIOMED rnd if
possiblc uudcr the cirpumstanccs ABIOMED tnd its Affiliates and repreeotativcs *hall havc ths
right to bo present during such audit orinrpection.
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2'4 Continuour Impmvement. Subjeot to the provisions of ûe Co,Developme,nt
Agreement, Opms will use oonmssiaUy reasonable efforts b develop a continuow
inrprovcment ehategy for the dwelopmeot of hoùrcts aud procesces for hoduct quality, cosÇ
delivery, inveirtory reduction and ssrvice thd i6 is!Ëûdd to grow sdcs ard reûrce costs to bcncfit
botb Parties. auafify requircrnents will be met based on currmt spcciflcatiore on print, quality
plu and ISO 9001 and ISO 13485 oodes ofpractice. Resulting cost saviagt, if any, will be sbar€d
with ABIOMED as provided for in ExhibltA.

2.5 l\tlrnufrcturtng Rscorde, Opsetrs shnll kee,p complete, accurate rnd de{ailÉd
original recods portaining to the msnuftctult of thc Producb hereunder, inclqding çality conûol
of each lot. Records ch"ll be msintaitrod hr the tonga of (i) any pcriod required rmder applicable
law; and (ii) a period of two (2) years after expiry of the expiration dating of such lo! except for
Producls mauufactued for Jepm, for which Opsens ehûll maintain such rccords for fiftcen (15)
years. Opsens ehall make available to ABIOMBD $rcb racords without unrçasonable delay to the
extent rcasonnbly roquested and requircd by ABIOIvIBD to comply with its regutatory and other
legal and rwsonable busiress requircmcnts. lVithout limiting tho foregoiqg, Opseirs agreæs lo
implecnent md maintain suffsi€Nrt record keeping controls to €nsur€ traceability atông the
distnTution ohaiq including with respeot to its srryplierq such tbst applicable p6b aûd pnrduots
can be identifid in the ovent of a Pmduct deÈct.

2.6 Alteretlon in Product or hoduct Documentadon,

(t) General. Oes€ns shrll uot mako any cbange or alteration in the
hoduot Dooumeirtatim or the desigp or manufacture of any hoduct (or aoy part or
componmt thcreof), including anymæu&cturiug procêssÊs used by Opsens or itu suppliers
to make the Prodræt, or the rclocatioa of pr,oduction sitoê usêd to make the Plodpcts
(collcctively, a "Change') without ABIOMED's prior written Gonseart ,

(ii) Changeo Requcted by ABIOMED. If ABIOMED rearonably
requcrts a Change il a Prroduct dudng thc Term (other than a Cbaage that is required to
corrcst a Product defect whicb is coveredby Section 2.7), Opseos shall us6 commercially
rsasonablo efforts o ascommodaûe suob Change æ prorytly ae practicable. If any Chmge
would require developneirt work (including d,eeign, or any otber work) fum
opsens, the Pæties ahall agree on eac,b Pany's confibutitvn to tbe costs of gtsh
dwelopmeut work. If any Cbange would rcsult in aû inprcEse in Opsens's costÉ of
manufacturing the Ptoduots, Opsearc sball bs eftitld to a rcaso'nable increaso in the price
of tbe Products, in & amount to bË agn,cd by the parties. Opecnr will infonn ABIOMED
in advmce of the atnoufi of the incnease in its manufacturing costs. If ABIOMED and
Opsëtls agree in writing upon each Party's connibution to the devclopm.ml coets aûd the
modified price of the Products as a reillt of such Cbange, Opsens shall make such Change
and the pricc ofthc Productt sball be adjusted accordingly, Notwitbstanding the foregoing,
Opsenr shall uo longer have any obligatims urder rhis scstion 2.6(ii) in thc evcnt Opscos
tetmiûstcs ABIOMED'B risht to firture lnprove,ments in accordanue with the provisions of
the Restated Co'Dwolopment Agreemeart, including as per its sections 2.9(b) or2.9(c).

2.1 Chrnge Requtred to be lllrde b Corrcct D€fæts. If a Change is required in
order to coffect aay failure oftbe Product to comply with the standards sot forth in this Agree,nent

&
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Description of fleld

and territory

Duration

(a "Product Defecf)(whe'thËr sueh defeot is disoov€rÊd by ABIOMBD, Opsens or s third party),
thm subject to compliarc€ with Section 2.6(i), Opoeos gfunll rnnlre sucb Change aod shali bear any
desig4 eûgine€ring, materials or manufaoturing costr incuned innaking sræh Chmge,

3. Producdon Capacity.

3.1 Production Crpadty. During tbe Term, Op*ns shall use commercially
reasonable efforts to maiatain production capacity for manrfacûre of the Produoût, including the
mploprent of fullytrained and
of Pruducts that ABIOMED

If at any time Opseos
ftIfillrrrch orders (amcy not

"Cepncity Shortage"), whether duc to insufficicnt manufacturing oapacity or otherwise, Opsens
ahall prouptly notify ABIOMED. If Opsons ha.s a ptan of astion witb rcspect to zuch Cryasity
Sbortago whcn it delirrers such notice, Ops€os nhdl provide ABIOIVIED with a written outline of
such plan and its reasonably zupportcd conçlrrsions relding thercto. Opseirs shaU take prompt
action with reqpect to zuch plan If Opecnr bas not dweloped a plan of action at the timo of ite
notice to ABIOMED of the Cryacity Shortage, Opsens shall promptly conveno a meating betweêû
ABIOMED snd Opsens to develorp in mutual consultstion a commercially reasooâble courso of
actiæ with respect to the Capactty Shortage. ABIOMED's prticipation in auy meoting, or
agreernc,nf to any such action plan, sbâll not be deeoed to waive anyrighls ofABIOMED pur$rat$
to the Restaled Co-Dwelopme,nt Agree,ment

Business continuity 3.2 Brglnorc
obligations

4. Orders rnd Delivery.

4,1 Tcrmr *nd Condltionr, All orde,îs for Products Bhall bc subject to the tgrms and
conditions Fçt forth in this furoc,mcnt. The terms and conditions of this Agrcemcnt ahall govem
all sales of Products by Opsens to ABIOMED herounden, and any different, comflicting or
additional terme (other than termn æ to quantities, required delivery dates and shipping

6
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Duration and

commsrcial

Commercial terms

Commercial terms

Commercial terms

Commercial terms

instruo'tions) in a Purchase Order, orda confirmation, invoice or othq cnititrg or communication
shall be of no force or effeot unless they nhall both (il constiûrtc a waiver, modificetiou or
amsndm€ût ofthis Agree,meirt, duly made in accordanc€ with Section 13,1 of this furernent and
(ii) bc contained in a writteir instnrmcnt specifically providing that it is intended to be an
amendment ûo thie Agrcc,mc,nt snd describiûg this Agrcernsnt withparticularity.

4,2 Forecrctr and Producfion

lllarimum timefor
ABIOMED to purh out

doliverier

4.3 Purchase Ordsn. ABIOMED shall dsliv€rto Opsens firm and binding Purchâse
Ordeas
Order so

exc€pt as

Purchare Commituent.

(i) 'ABIOMED cosmib to

(ii) Notwitbstanding section 4.4(i), the quantity of Products dalivered

4,4

7
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Accepted Purcùase Ordere

by Opsens to ABIOMED
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Commercial terms

Description of

contractual
procedure

Commercial terms

4,5 Contsntr of Purchere Order-g, Prrchnse mers under this Agrement udll be

mads on ABIOMËD's standEd Purchase Order form. The Parties agrce ttrat ABIOMED may
purchase

rryon

4.6 $hlpplng Pec[aglng end Dellvery.

(i) All Ploducts shâll be shipp€d to lny ABIOMED sitc by Opsens by
a cSrnor

(ii) Packaging qbell 61 all times be able to pæs the Internstisnal Safe

Transit Aesociation Pruject I 6 test proûocol qpeoified by ABIOMED for the paltiodar
hndust6. Eacb shipment shall be æconrpâûiÊd by a ccrtificatc of compliancc slating that
appropriate inspeo'tion and t€sting has omfinned complimca witb all Product
Dosum€ûtation.

(iii) Opseirs shâll mark each Product with such labeling as shall be

reasonably rcqufued by ABIOMED. Color and style of packaging and labeiiag may be

desigDated by ABIOMED. Ope€nxs shall Elso iuclude on each package zuch identi$ing bar-
coding af ABIOMED shn[ speciff.

(rq Opsens shall iuclude a packing list with each shipment of Producb
which chall provide tbe foltowing information: (i) ABIOMED purchase ordsr numbcr; (û)
quantity; (iii) Opsens lot nunrber; (iv) ABIOMED material nunbs and revision level; ssd
(v) all requested certificates of compliauce.

I

4.7 Prlcc and Payment.
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Time frame

Time frame

Contractual warranties

(i) Opseus shâll invoice ABIOMED for hoducts at the pricc pff Unit
of Product s€t fortb irx Exhibrt A, and ABIOMED shall reurit pa nent withi-

OAuW offte rcceiptUyeAnrcD ofthe related invoioe.

(ii) All anrounts duo and payablc to Opsens hcreunder shall be gxclusive
of ryplicablc selcs asd eimilsr taxes, and any applicable inrport or eirport duties. As
betc/ceû the parties, ABIOMED shsll be reqponrible for tbe pelmslt of all such taxes ând
duties (excluding taxEs based upon Oprenc's inoome), or if applicable ahall pmvide Opsens
with appropriatc ccrtificetion of exe,mption. Notwithstanding the foregoing, if ABIOMED
is requird by law to withhold my tsr( to tûe tax or rcv€ilrue arthoritioe in my coun8y
regardiag anypaynents orroyaltier, guch amount shall be dsduoted lhon the amormft to
be paidbyABIoMED, and ÂBIOMED shell notiry opsons mdprorytly firuishopseos
with copies of any ta:r ca'rtificate or other docun€ntation widencing such wiùholding,

5, Wrrranûec rnd Other Matterr The provisions of this Section 5 sball apply to
Products manufactured under this Agreemot,

5.1 Warrandee.

, (i) \ilarrrnty Statement Opsens warrants that sll Produots shatl (i)
be rnanufrcturd in accordance with, snd conform û0, tlre rpplicable hoduct
Documentation ând ISO 13485:2003, (ii) be delivaed free md sle€r of my lie,ns or
encumbrances, and (iii) be msrchûntable, ût for tbeir purpose, and frce of defccte iu
rnatenials aad workmmship undsr normal usc and sÊfl/ice.

(ii) Inspection; Rtght to Relect ABIOMED shall bave tbe rigbt,
but not tho obligation, to inspect any Products. ABIOMED shall give Opsens notice of

ïi,sH:,1i,ffi :ffi ffffi 'f,;i**f,îff iïl,î;,'#îr#iHm
conforming or defective md of whioh ABIOMED givos notioe to Oprenr withia such )
day period. If no notiso is given, ABIOMBD will be considered to havc necepted the
Pmduote, ABIOMED's acceptanoc of hoducts sball be without prcjudioc to anyrights
or rcmsdies ABIOMED may have under Section 5. 1 or othorç,ise under thir Agreeuent.

(iir) N and Defecdve Productr.

9
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Contractual warranties

0v) TEE EXPRESS IVARRANTIES CONTAII{DD IN THIS
SECTION 5.T ÂRE IN LIEU OF ALL OTHEN TryARRANTTES OT' AITTY KII\D,
EXPRESS ORIMPLIED.

Contractuat warranties S,Z Dirposal sf Non-COtrfOrmlng OI DefCCdVe

ofby Opsens at its expeirse,

5,3 Recalk.

(i) General. ABIOMED shall have thc q,clusive rigtrt (subject to
applicable law) to initiate voluûtâry Produst rncalls, aad shall mûûrgê md be rcsporsible
for all Prodsct rccalls, Except as otherwinÊ provided in Section 5.3(ii), ABIOMED shsll
bear sll Êfrper!Ëes incurred by it in oomoction with Prqdust ræalle. Bach of the Partioe
hereto agrie€ô to noti$ the otber in .yriting iu the er/cnt eiths s€æ a noed for a Produot
rccall. Notcritbstanding anythiqg to ihe cotrtrry in this AgrecmeoÇ in the went that
ABIOMED doos not proceod to a Product rccall where Opeens bad advised ABIOMED of
any potential Prroduct defect sufficient to lvû:rsnt such recall, ABIOMED shall be lieble for
all costs and damages assoaiated with suc,h defect"

(ii) Oprenr Recall. In ûro cvent of any recall of any Pmdupt (whcther
voluntary, required by tbe FDA or any other Govemmental Authority in any juricdiction in
wbich ABIOMED, any Affiliate of ABIOMED or any distributor of either has sold any

10



lnfringement of
trademarks

Products, or reil{ting from any dervicc notification or saftty alert) due to desip defect
workmanship or failwe to mmufac{rrç in conformmce with applicable Prodrct
Docurnantatioru or ISO 134E5:2003 (collectivcly, "OpretrB Recdl"), Opsens shall bear all
oosts relating to the rrplacement rcfrrrbi*hmeot, rçair or modification of Products subjett
to the Opseos RÊcall (zubject to ABIOMED'e option to receivc a çTedit orrsimbunomeût,
as p'rovided in Section 5,1(iii), in lizu of replacement refiuûishmcnt orrçair of dgfoctive
or non-conforming Pnoduo8), as well âs aûy frsigbt, shipping and othcr costs associated
witb shipment of rcplaceorent Proôrct to Ops€ûs md bsck to ABIOMED. Witbout
liniting the geirerelity of Section 5.3 (i), Opeeno shall not bear uoy additional coets,
inctuding those insluled by ABIOMED æ reonll thc ABIOMED Proùrcts or to refrrnd the
purchse price paid by ABIOMEDs su$tom€æ for tùe ABIOMED Produots. Qprcne ùall
use its reagonable efforts tg corr€st, as pronptly as is practicable, prcblenrs or other issu€s
which result iu Opeens Recaile, Opsetrs ehaU be financially responsiblc for acts aod
omissions of its vendorÊ and nrpplius, $ any rccalt r$ults primarily from an aot or
omission ofABIOMED or ita ageirts or cmployees, ABIOMED sha[ reimburso Opsens for
all its çosb and expeosos incident to guch rccall All Prcûrcts that arc subject to Opecns
Rocatlg shall be cousid€redûô benoa-conformiqgPrcductsunderthis AgrrÊment, nrd shall
be subject to the pruvisions of Section 5.1(iii) and 5.2 in coonection with any such non-
conforming hoducts,

5.4 Opcenr to hovide Coopenûon and Ârclrtance, OpseûÊ agrËes to cooperatc with
md, upon rÊquËst, provide data, information and asgistâûce to ABTOMED in connec,tion with
obtaining Regulatory Approvala for, and handling complaints, probleme and inquiries with respect
ûo, Products. ABIOMED will be reçosible for thc initial phasos of contaots with and from
customers sûd Gove,înm€ûtal Authorites. However, OpsEns will pmvide commocially reasonable
resourçes ùo reasonably sryport ABIOMED's investigation of andrcoponsc to all zuoh compldnts,
proble,ms and inryiries in acco'rdancc with'ABIOMED's eshblished procedurcs aûd ths lwel of
pdodty reasonably assigned by ABIOMED to eac,h inquiry, prublem or corylaint iuveetigation"
ABIOMED ^hsll prcvide thc racult$ of complaint, problecn alrd inquiry investigaticns to the person
appointed by Opseno to reprosent it in issues relrting to Rogulatory Approvals (the "Authorlzed
Reprecentatve'), If Opseus should be notificd of or othcrwise beconres aware of any fastor or
iszue that could adversely affect tbe quality, cffcctivoess, or safefy of a Product, Opscnr rhall
notiff the ABIOMED Seirior Directnr of QA irnmedistoly. IVith rerpect to applications for
epproval or conoulr€occ fron Govornmental Authorities in anyjruisdiction in whie"b ABIOMED
hsô notiûed ûpsç.'s that ABIOMED or any ABIOMED Affiliate int€nds to soll or distntute
ABIOMBD hodusts, Opsens agr€€f to providc such &ta and information about hoducb rs ûry
such Goveûnental Authority may rearonably rcquire or request

6, Use of Trsdemarlr.

6.1 Logo

1l

}}-



lnfringement of
trademarks

?. RepresentaûonËaudlVrrrantits"

7 "1 Gencrnl K*preoeni*tiorr snd lffsrTsnti*s.

(a) fiErsrd" fsch pârty hureby rqrre*ents ând wânâlru to the other Party æ of
the .K$bctivs l)ate $s fullows:

{i} $uch Parcy i* a ccrporation duly organized, v*lidly existing an* in
good standing urder lhe laws of ths staæ of its organization, and has ftlJ corpora& pow€r

*nd authority nud tbe legal rigtrt to oy.n end operale its pmperty and asnst$ aad 1o carry on
its trusiness as it is ncw being conducted und as it is contcmplated to bs c$n&rûted bythis
Agrnement.

{iû Sr"rch Pa4y (1} has the poxer and *utàority and ths legal right to
s*t*r i*to this fureemsffr ând perform its crbtrigations herzundor, ard {2) hâs take,n 8ll
rx*s$$eqy acti*ns on its pa:t roquired to authorize thc execution and delivcry of thi*
Âgr*meirt srd thc pvrf,ormaace *f i* obligaticn* herâunder. Tbis Àgreernfflt har b{xs
drrly cxecuTeei snd deTivered on behâlf of such Party and ocr$tifntts a leg*i, valid and

bfnding o,blig*tiou of $rch Party md is sTlforceeble against it in accordànca witl: itt ûerrns

sub.|*ct to the effecis of banlauptcy, ins*lwncy or cther laws of gecemÏ application
affec{ing tke eaforctrn€ût of creditor rigùts âlrd judicixt principles affecàing the availability
ûf qf{lcific pcrf<rrmnnce and general principles af equity, whcther erefor*eahility i*
*$nxidered a pr*ccdixg at law cr *quity.

{iii} Slrt"h Parly is Êst awars of anypending or threstened tritigatiu: {*nd
lTa"c nct recciv*d any sorïmuxication) thlt allegcs that such Farlry's sstivitics rclntçd {o this
Agrcement have in&inged, misused or mi*appropri*ted, or that by c*nducting thc activitiss
ss rûnTsr:nplated hsrein such Farty wsuld infringe, misu$e or misryproprirte, any
lntelTeûtx&l Prerperty Rights of any Third P**y.

{iv) AII necessnry ctnfients, ryrplrds md au*orizatisx}s *f aïl

mguiatory md govcnrnrcntal authorilie's and cther Persons r*quired to bc obtained by ruch
Psrty in conncction witl": ths cxeûutio:r nnd delivery of thir Âgrce.*ent and the perforra*ace
of its obligations hereunder hrve beffn sbtained (othw than with rcopect to Regu}*tary
Âpprovals far the Products)"

(v) The exçcution and dvlivery af thi* Âgreemu* nnd ths pmfrnnrnce
*f's*ch Parffus obligations hçrcunder {f } do nct conflict wlth or viçlatq any rcq*irerncnr *f
app.li*nblc laïv cr nny prcvi*ion $f ths c*rlific*tn of incr:rpcraticn, bylawr ûr a&y sinni-lar

insln:rnent *f suqh Par6', as applicehâe, in sry mnlEr"id way, and {?} d* nct c*xflict wit}:,
violafe pr breach ôr constiûuts a default or requke ûny ç$:!s6nt undër, any ccntractuai
*blig*tion ôr *ourt or administativs crdËr by which such Fnrty is bcunr{, iu any mnterisi
wây.
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Contractual warranties

Contractual warranties

Contractuel warranties

Contractual warranties (i9 ABTOMED

7 2 Rçprcsentaflont ûnd Wanrnûer of Opsens. Opsens rcprcseûtâ and wacrants to
ABiOMED that (i) Ops€ûs brs (and docs not have knowlcdge of any oxi*ing fecn tb6t couid
mat€rially md advcreely affectits sûptpity to havc, in the future) srlfffoiçnt manufacariug plant
ant personnel cnpacity for the Produsts as requirÊd to cmrply with its obligations as set 6fih in
Section 3.1, prmptly and whe,t due; (ii) Opsens and Opsr,ns'u eruployees BrÊ oot subjoct to any
corflictiag obligatiors withrcspect to disoovcries, oonfidentialifyornon{ompetitiouwhichcould
affeol the manufacturc or sale of Products to ABIOMED, (iii) the faciUty wheno the Prroùrcte are
marufucûtr€d h ISO 13485:2003 ooryliarn, æd qpsf,s wi[ rnnintnin ssp! oo'rytimce in good steding
ôringûe Tcqû; (19 Ops€osbssr€ceivednoaotics ûommyGwtrmarhl.luthorityto ee deded
itlasrntmateriallyompliodwihorisnotmwinrnaaialmnnplimcewithnnaeriatlaws aadreguldiors
relatingto the uso orsaleofttchoûr$ (v) Qpsenswillcomplyinallmtrrialreryestswiû
all amlicablc laws md rcgulatimt in connoction with ûe mnrnrfroture md sale of the Prro&rcts, aod (vi)
Opscnsdoes ruthavetnowledgeofrryclaimso actionE zuirs or orûerpnoceodiugÊ, peir&'ng or, b OpsÊns
knorvledge, fu€ateirc4 whie;h wqrld reaamably be o<pectod advcrsely b atr€st fu; abitÇ of Opcens to
perfom itu otrligdions heneunder.

7,3 Reprerentrflour aud Warrantia
warrants aod oovellets to Opseos that:

of ABIOMED, ABIOMED represents,

(t As ofthe Effectivc Datc,

(iii) ABToMED

PI
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Contractual warranties

Contractual warranties

8. ProducûDocumenhËon,

E.i DocumentsËonUpdatet;Enhanccmenb'

(i) Reprercuùrûon Regardtng Product Documcntadon. Opsmr
heroby rçreseirts and warraots ts ABIOMED thd the Product Docun€otdion: (i) is as of
the Effcotivo Dste curr€nt snd affurete in all material rcEpects for ABIOMED's use of the

hoduct as conte,mplated by tbe Rostated Co-Deneloplent Agreament; and (ii) will be
updated by Opse,ns during the Teilrr. as required by Sestion 8.1(ii) below, so that it remains

cunent and aomrate in Ell nstsrial rospects fs ABIOMED'I use of the Product as

cmtemplatod by the R€stâtcd Co-Developûaent Agreement.

(ii) Updater. Oprens will update the Prodrrot Dosunentaton ùom time
to time to rcflect all Chaqgcs to aU hodugb, î"d all improvements, earhrocoments and
modiûcations to thô mnnufacturing pfltcessÊ$ tlat Opee'ns may devclop, if such

improvements, enhancsmente snd modific*ioas are approvod by ABIOMED or an

AEIOMED ÂÊËliate designated byABIOMED or rnade in arcordance witb the Restât€d

Co-Dwelopment Agreemenq such updates to be completed by Opaeos ns promptly as

practicable afrer such improveineirb, enh'pcsm€Nrts or modifications axe approved by
ABIOMED. ABIOMED will rcasonably asrist Opsbns with updatcc to Product

Documeutation to thc oxtsnt rclnting to FDÀ and Device Regulation matters within
ABIOMBD's expertise.

(iii) Opsens will deliver a complcte copy of the Product Docummlâtion

to ABIOMBD, as ABIOMED may raguest from time to time'

9. Term and Termlnedon.

Description or term g.l Term. This fureememt rhall &ke elfect on the Effective Dato snd ehall continue

for five unlass earlisr t€rminstsd to this Section 9 "Iniûcl Term'). The
(eacb a

9.2 Metùods of Termlnadon. fhie fur€€ment may be ærminstêd by written
insbument executed by both parti€r in the cssa of Sectiou 9.2(i) below and by written uotice by
the tetminating party in lhe case of Segtions 9.2(ii) to (vi) below:
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Description of contractual

methods of termination

Effect of termination gS EfieCt Of TerrninedOn,
of this Agreement

(a) In tbc event of tcrmi&tion of this Agreemenf (i) each Psrty shsll pa|, wirhin
aûer tennination of this Agroeiaent (subject to the provisions of Sæton I

ss et prrsuant to Section 4.3, (iii) the pmvisions of Sectims l, 2.5,
5,7,9-3,10,11,12 and 13 andalloth€ragreeinerrtsoroovenante containedinthisAgreemeuttha!
by their termg arp to be perfornod aflq thc tennination or expiratioa of this Agreemeir! shall
survive Buch tetmiûâtion of this Agroeinent and renain in full forcc and cffect; and (iv)
notwithstanding anythiry to the conhary contained in this Agreemen{ each Party shall rcmain
iiable (in an action at law or otheiwiso) for any liabilities or dnmagae arising out of a mat€riûl
brcach of sny of its rçreseirtations, wamanties, covelrant$ or agreements set forth in this
Agreeô€ût.

O) kt the evsnt OPSENS elech to tcrminate or not rÊtrew this Agreeinent pursuant to
SectioDs 9.1 or 9.2(v) (atoept if such termination ir tiggered by the termination of the Eestated Co-
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Commercial terms

Time frame

Time frame

Developoreart AgFrsm€ot by Opsens as provided for in Sætion 8,4(b) of
ABiOMBD's the notic€

10" DirputcRerolution,

10.L Dignuteq. Thc Partics rcoognize that disputes æ b cartain mstt€rs may from timo
to time arise that rclate to either Parly's rights or obligations her,eundcr. It is tbe objective of the
Partiæ to establishprocodures to froilitste the resolutisn of disputes mising rmder this Agroenent
in an expeditod mrnna by muural oooperation To accornplinh tbis objeotive, the Parties egree to
follow the followingprocefures if and whil a disputc ariscsrmder this Agreement:

(a) If thc Program Directors ase u!âble to resolve such a disputo wilbin fiftear
(15) days of being reguestcd by a Party to resolve thc dispute, thc matFr shnll be reftrrcd to (i)
Louis Laflammeo if tho rsfËrence is made by ABIOMED ûo Ops€ûs, rnd (ii) Dirk Micbels, if tbe
refcrmsç is made by Opseûs to ABIOMED, ot ilry timo afrer suob dispuæ has arisen. In the eveirt

tffiiiJffiffiïffi lËi:iTiHffi ffi $fffi"ffi îli,:ry
pdd, invoke the mediation provisions of Sootiou 10.10)"

(b) Upon invooation as provided by Scction 10.1(e), the Parties agreÊ to try in
good faith to resolvc suoh ilispute by mediatiou adminiotsçd by the Center for hrblic Resources
('.CPR"; in accordance with the thcn ounent CPR Model Procedurc for Medidion of Business
Disputes, provided that qpecific provisions of thie Ssction l0.l(b) ihsll override iaconsisieot
provisioos of such CPR ModEt Proo€dure. The mediator shxll b€ selectod û,om the CPR Panel of
Neutrals BDd ihe location of the mediation shall be solected by mutual agrsem€ût oJthe Partios. If
thc Parties cannot Egres qpon ûe sel€ction of the mediator or its locdiin wiûinJ daye of
the initiation of the mediation, the,n CPR shall appoint the mediator and the mediator shall selsct
the location. The Parties sball ateaopt to re.solve srrch dispute througb mediation until one of thc
following occnrÉ: (i) the Partios reach a written settlenneng (ii) thc mediator notifies the Parties in
writing that tbey have resched an impasse; (iir) the Psrtiff agree in writiqg tbat they have reached

- ionf^ru; or (lù the Partien hnve-not re""Éed a ssttt@eût wiai]days of tha
initiation ofthc mediation All æpecrs of any nroh msdiation, including any rerolution or decisiou
rsl*ing thereto, shall be confidenrtial and all participanb, includi"g lhe medidor, nhall [ç bound
by judicialiy enforceable obligrtiors of $tigt confidcntiality eirce,pt to tbe sxtent tho Parties agree

in writiry to waive in whole orpart such confideirtiality.

(c) If the Parties fail to resolve such disprtte thmugb mediation, then eithar

Parly may take such other action as such Parly deeins appropriate in its solc dissrstion, including
pursuing litigation against the other Party,

10.2. IqjBg$ve Relief. Notwithstanding tbo foregoing dispute rresolution prccedurer, in
thc went of an aotual or thrsatcned breash heæundor, the aggriq/ed Party may seek restraining
orderr, specific performance or otho irjunotivo reliaf without subrnitting to such divpute rcsolution
procedure

r6



10.3, Tpllinq. The Partics agrce tlut all applicable slatutps of limitatiou md timebased
defcoees (zuch as wtoppol and laches) shdl be tolled while tbe proceûuos set fortt iû Seotion 10, I
are ponding and the Partiee ahall cooperate in takisg any aod all astioûrg necessâry to aohierre such
a result,

I l. Iudemnlficadon; Limitadon of Llnblllty.

I 1.1 Indomnificetion by Opcenc" Oprens hereby agrcer b indemni$, defend and hold
barmless ABIOMED, oach of itc Affiliebs, and their respective dircctoË, r€presentotive{, ofEcêrt,
employees, agents, efforreys, succ&,eson and permitæd assignees (collectively, thc *ABIOMED
Indemnified Prrtier"), fiom and against, and in n:spect of, any and all Third Parties' clairns,
lossos, damages, costl, €xp€nses, obliætions, liabilitieo, chargos, actions, suitc, proceedings,
deficiemoios, intÊrÊsl peoalties and fines (including oosts of collectio4 sttsrnqy's foas and other
costs of defonse, oosts of enforcing ildcN!ûiûcaiion pmvisions, aod orpeirses of investigation)
(collectivcly, 'llanagtr') imposcd on, zu*taind incurred or sufforcd by or asserted against any
ABIOMED hdeûniûcd Pafy, brt only in respect of:

(i) my breach of or aoy iuaccutaoy in any of Opsens's repreeentationr
or waryantics cûntâined in this Àgrcanent or

(ii) Opseos Indaoûnifid Parties' failure ûo pwfonn or oxherwise ftlfill
anyof its sgro€ruents, eov€oûtt6, obligations srmd€rtskingp c.<vllained in this Agreenrmt;
or

(iii) any claim of aoykin4 inoluding for dcstt, bodily injury or tmgible
property duagÊ, caused by any fault or defect in tbo Product &re to the mmufacture of
the Pmduct other than a fault or a dsfect cursed by the u8€ or fts haûrlling, repsokûgtn&
roshipping storag€ or othq manipulation or modificatiou of the hoduci by ABIOMED
Indemnifid Parties or zubcontraotors, and except to the exteart tbe Prroducb wero
improperly usod or nroh damagc was causÊd by ABIOMED Producte or ABIOMBD
Adjunct Produotr, or tbe manner in wbiob ABIOMED incorporated the Products into
ABIOMBD Products ur ABIOMED Àdjunct Producb; ol

(w) my claim rolatiug to any neglige,nce or willfrrl misconduct of
Opsens Ind€mnified Parties in connestionwith this Agrcement or

(v) auy claim that Opsens's manuËcturc of thc hoduct infringes,
misus€s or misappnpriatee the Intellectual Ploperty of any third party in the Te,rritory nnd
in the Field, er(ccpt ûo the extent the inûingæent relates to the combinatiûs of suoh Prsduct
witb ao ABIOMBD Produot or on ABIOMED Adjuct Product.

tl.z Indemuification byâBIOMED. ABIOMED hereby sgrees to indemniff, defed
and hold harrrless OprenA each of its A-fiEliaæs, and thoir rospectivo directarr, represeirtatives,
officert, grnirlolæes, ag€N$s, atùome1æ, succassor$ snd p€nnitêd assignees (collectiwly, the
"Oprens Indemnlfied hrficl"'), from and against, and in reopaot of, any and all Third Partiss'
Damaps imposed on, sustained, incuned or zufferod by or asetrted against any Opsens
Ind€ûntdtd Party, but only in respect of:

b
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(ù ey btrÊâch of or any inaccuracy in any of ABIOMBD'c
represartations or wartanties contained in this Agreement; or

(ii) ABIOMBD lrd€ffirifid Parties' failurc to perfonn or otherwise
fulfill any of its agreemonts, covenants, obligations or und€rtakings contained in this
Agrcemearû or

(iii) auy clnim of any khrd' inoluding for death, bodily iqiury or tangiblo
propeÉy da-a8e, relating to tbe ABIOMED Pruducts orrthe ABIOMED Adjunct Pro&rct
into which the Products aro incorporated (including the manaer in which the Product is
incorporated into the ABIOMED Pmducts or into thc ABIOMBD Âdjunct Products), my
rccalls of suchABIOMED Produgh or ABIOMED Àdjunct Proùrcte or my adveæe weots
rel*ing to snrph ÀBIOMED Products or ABIOMED Adjurct Products, except to the errtÊtrt

causcd by my faule or defocts in ths hoducts due ûo manufnoturs of the Prcduçt otber thsn
a fault or a dcfoct caused by tbe usê or the handling, repaokasilg; reshipping storrgç or
otber nanipulation or modifioation of the Producte by ABIOMED or by aay inprnopor use
of the hoducts;

(19 any claim rclating to ABIOMED Ind€rnnified Parties' negligence or
willful mieconduct in conoettion with this egecment

(v) any claim that the cnmbination of the Product and the ABIOMED
Product or îhe ABIOMBD Adjunct koduot irfritrges, misusæ or misrypopriates the Intsilætuai
Propaty of my thind party.

11.3 Indemnlficeflon Proccdure. Promptly after a Parfy entitled to indemnificatiom
rurder Sections I l.2 or I1.3 (an "lndemnltee') rcccivcs notice of auy pending or threatcncd claim
against it (an "Action'), such Indemniûee shall givc written noticc to the Party to whorn tlre
Indemnitee is entitled to look for indmnification prus'uant to those Sections, as applicable (the

"Indeunlfylng Prrty"), of the commenÊement thereofi, provided that the failure so to notiff the
Indennni$ing Party shall uot reliwe it of any liability that it may have to my lûdemûite€
he,reunder, except to the ortent tbe Indonnifying Palty dmon$trates tbat it is projudiced tbereby.

In csse any Aotion tbat ie zubject to indennnification urdcr this Ssstio'n I I shnll be brought qgainet

an tndennnitee and it shsll give witæn notice to the Indemdtnng Pffiy of the commeocemei:t

thereof, the Indemniffing Party shall be eotitlcd to prticipate tbereiu and, if it so dcsires, to aseune
the defeoss theraof wilh counsol reasonably satisfaotory ùo such Indemnitee ond, after notice from
the Indernni$nng Pa*y to thc Ind€mnite€ of it olootion to assume thc defenso therreo{ the
Indemni&ing Party shall not be liable to zuch Indemnitêc undcn this Section I I for any corts and

€xp€n$es of other counsel or any otùer expenses, in each case subsoquently incuncd by such

Indemnitee in connection with ihe defense thereof other than reasonable out-of-pocket costs Ênd

çxpsnses of investigetion, Notrpithsûnding an Indemniffing Party's eleotion to assume t}re

defense of rny suoh Action that is subject to indemnificatiou undsr this Section I I , the Indemnitee

shall bave the rigbt to eorploy separate counsol ând to participate io the defenso of such Actiorq
and the Inderrnnifying Party shall bear the reasûûâble costs Ênd cxpense$ of suoh scparate counsel

if; (i) the use of counscl cbosEtr by the IndemniSing Party to rcpresent the Indemnitee would
preeent such counsêl with a conflict ofinterasq (ii) tho aotual or poteatial defendants in, or torgets

04 aûy cuch Action include both the Indernni$ing Party and the Indssnitee, and the Ldcmnite€

l8
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aball havc reasombly concluded that the,re nay be legal defmses available !o it which are differult
from or additional to thoge available to the tndemni$ing Party (in wbich case the Indsmnifying
Pa*y shall not hsvç the right to qssume the dcfcnsc of such Action on tho Indamniteo's bchalf);
(iii) the IndenaiSing Party shall not havo ernployed oounsel reasonably satisfacbry to thc
Indemniteô to lsprossnt the tndemnitee wilhiû a roasonablE timc aûer rctico of tbe institution of
ruch Actiorç or (iv) the Indemnifring Psrty ihall alrthorize the Inde,unitee to mploy sspilate
counsel at the Indemniffing Parfy's el{p€,rse, If an Indemnifying Party as6umÊÊ thc dofcnse of
such Action, no compmmise or scttlemenrt tbcrcof may be effected by thc Inde,mniSing Psrty
withoû thc Ïndcrmritec's wrifien consent, wtrich coneent shall not be unrcasonably wittùel{
'tnless (1) there is no finding or ad:nission of anyviolation of law or aayviolation of thç rights of
the other Party ard no eflect on any other claims that may be made agaiost thc lnde,mnitee and (2)
the sole relief povided is monetary damages that are paid in ftll byùe IndÉmi$ring Pâfiy.

1f,,4 Limitston of Llablllty. E)CCEFT FOR INDEMNITY OBLIOATIONS ARISIING
TVTIÏI RESPECT TO Æ{Y DAT\{AGES PAYABLE TO, INCURRED 1VITTT RESPECT TO OR
MADE BY ANY THIRD PARTY (CrIT{ER TTTAN Æ.T INDEMNIFIED PARTIO: fl) IN NO
EVENT STIALL EMHER PARTY BE LT.ABIE TO TT{E OTHER PARTY IINDER AIVY
LEGAL THEORY FORAï'{y II{DIRECT, AND AS APPLICABLE SPECIAL, INCIDENTAL,
CONSEQIJENTIAL OR PUNITIVE DAIvIAGES, ORAI.IY DAMAGBS FOR LOSS PROFffS,
REVENUE OR BUSINESS, EVEN IF SUCH PARTY I{AS BEEN ADVISBD OF TTIE
POSSIBILITY OF SUCH DAMAGES; AT.ID gD NOTWffiTSTANDINO At{Y OTHER
PROVISION CIF TIIIS ACREEMENT, AÏ'ID TO TIIE FLILLEST BXÎENT ALTOWED
UNDER APPLICABLE LAW, EACH PARTY'S AGGREGATE LIABILITY TO THB OT}IER
PARTY'S INDEMNIFIED PARTIES FOR CLAMS RET.ATING TO THIS ACREEMET'{T
SHALL BE LIMITD TO AÏ{ AMOUNT EQUAL TO T}IE GREATER Or (A) $500,000; A}{D
(B) TTïE TOTAL PÀYI{ENTS BY ABTOMm TO OPSENS rN Tr{E TWELVE (12) MONTTIS
PREçEDINC AB]OMEDS INTTIALNOTICE TO OPSENS OF AT{Y CLAIM ORPOTENTIAL
CLAIM ITEREUNDER(IN TIIE CASE OF ABIOMED, SUCH LIMITATION SHALL NOT
APPLY TO MS PAYMENT OBLIGATIONS UNDER THIS AGREEMENT FOR PRODUCTS
SOID OR SERVICES RENDERED BY OPSENS.

11,5 Tbhd Prrty Bencf,darler. The ABIOMED Ind€nlnifid Partics and Opsears

Indeûnifiod Partics are intcnded to be third parfy beneûciarias of the rigbb grmted undsr this
Section 1l and to have lbe right to cnforco ruob rigLts dircctly against the Indemni$ing Party.

12. Confidenûality,

LL.l Liuited Disclorure and Ure. Fach of ABICIMED urd Opsos shall hold in
confidence nny Confideirtial Infomration (including tade secrets) disclosed by the other or
otberwise obhined by such Party ftom the orther Party as a result of this Agreement, and aach of
ABIOMED and Ops"n's shqll prot€ct the conûdeotiality thseof with the sûme dogrcc of care that
it exoroises with rcspest to its own information of a like natur€, but in no ov€rrt less than reasonable
cqre, Each of ABIOMED aud Opsens sball bave thc rigbt to providc ConJidential Infontration to
its Affiliates, subject to the conûdcntiality obligations impooed by this Sectioa 12.1. Without the
prior writ*n corumt of the disclosing Puty, a recoiving Party shall not ure, disolose, or distibutc
any Confidential krfonnafion, in whole or in parg exccpt ns requircd to perform such Pany's
obligations undtr tùis Agroenrent or in exereise or firtherance of its rigbts under this Agreememt.

l9
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Time frame

Accss to tbe disclosing Par$e Cmfideotial Information shall be restictÊd to the reoeiving
Prty's ernployees, Egents and consultanrg who, in each caro, need to havs access to carry out a
permitted rse and lrc bound in writiug to maiatain thc rue and oonfideatiality resnidion$ of ruch
Confidelrtial Information Tbe obligatious set forth in this Section 12,1 shaU suwive any
teminâtion or expiration of this Agrcomecrt in pmpetuity (with respect to trd€ soor€ûs md
confidential financial informatiou) md for a period of(- (with rospæt to oll other
Confidential Information).

12,2 Ercoptonr. Each receiving Pafiy may dreolose Confidential Informatio'n to lhe
extent such disclosure ia reasonably a€cessary to protect iffellectusl prcpfffy righte ûo which zuch

Party has a rigbt under tbis Agreeme,nt, to pro,secuto or defeod litigation, to comply with applicable
Jaw or regulations, to obtain neoessâry or desirable regulatory approvals or consurtvrrces, to
respond to a valid order of a Govemme,stal A.uthoriry or to coudÊct preclinical or clinieal trials,
provtdd that, othrr tban with rc$pect to disclosure for protecdng intcllectuel propsty rightr in
conncction with a patent prosoqrtiou aotion in whioh $rch disolosure is required by applioable law,
the receiviag Party shall (i) use rcosonrblc efforts ûo sçoure csxfid€otial tpah@t of wch
Confidential Informationrequiredûobcdisolose{ and(ii) untess precludedby applicablelaw Êom
doing so, give advance witteir noticc to the disclosing Party zufficieirtly in advance ofthc proposed

disclosurs so as to permit the diacloaing Pilty ûo have tbe op,portrmity to object to such disclosure
or sthef,wise prot€ct its Confid€trtial Informetion.

L2,3 Ure of Name; Dkclorurs of Torms of the Àgroemcnt Except as required by
appticable law or regulation, or as othËrwise required or lice,nsod punluarrt to ùiB Agreemenf
neitha Party shall use the nane of the other Party or any Affliaæ of the othw Party in ury
publicity, or advertising without the prior writt€o appmval of the other Psrty, ExcÊpt as may bc
rcquird by applicable law u regulatioq neithcr Party rtrtt discloss aûy t€rms or conditions of
this Agæcmeot without tbe prior writtm cons€Nrt of the other, provided that (a) sithçr Party nny
disoloso suoh tsrms aûd conditiong in ordar to comply with law or thc nrles of any strock oxobmge
oo which its securities are listed; and (b) eithor Party may disclore cuch t€nns and conditiong to
any thind pârty with whom such Parly hae €,Bterod inlo or proposca to elrtff into a bræincss

relatiooship that would rcsult in a pei:nitted aeeiÊnment in accondanse with the ùenns and

conditiorrof Section lS.T,ptovtdedanysucbthirdpartyisinformedofthocoq6de'ntialityanduse
restrictions in this Agreomont with respect ûo sucb temns and conditions and agrees to abide by
zuch restictiors, To the exteirt that a Prty is requircd or permiued to dieclose a copy of thir
Agreemont to a third party, each Party agroes that it Ehall oûly provide a copy that has been redacted

ûo the mutusl s$isfaotion ofthe Parties (unless otherwise roquired by applioable law or reguiation),
and no Party shall havo tbo right to disclose any iafomration that hss been redætÉd ûom any such

docuoeirt.

12.4 Termlaafion. Bach rcceiving Party shsll, upon tcmination of thh Agraemcn!
inmediately discontinue use of thc oth€r's Confid€ntisl Information (oxcept to tbe extent that suoh

receiving Party retains a right or license to use such Confid€ntial Information, or requires such
Confidential Information in order to oomplete the transâctions and purpoees ofthis Agreenrent).
Witni[) days aftsr termination of this Agroeinen! or upon receip of writte,n rcquest
by tbe 

-iucloffig 
Party, if earlier, all materials containing such Colfidential Information shnll

ba rçtumed by the receiving Party or (with the disclosing Party's prior writtcn consc,nt)

dastroyed, p ravided, howater, tlat saoh Party may rctain copier of Confidcntial Information in
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which such Party has a propdÊtâry or licansed interest that survives termination, and tho
recoiving Party shall be entitled to rotain a Iile copy of the Cmfidential Information under the
confrol of ite Oeire'ral Counscl or its outeid€ oounlel for rrchival purposes and for monitoring
its obligations under this Agrecmeot, âûd in connection with any relatsd obligationr under law,
Device Regulation or Regulatory Approvals"

12.5 Permtttcd Dkclocure to Retated Personr. Notwithstanding thc preceding
provisiors of thie Section 12, ûis Sectioo 12 shall not prohibit diecloerue of Cunfid€ûtial
lnfonaation or the terms and conditions of this Agreome,nt (i) by ABIOMED to aay ABIOMED
Affiliatc, and to the Boand of Directors and to the reapeclive auditors and bruinsss, financial
and lcgal advisers of ABIOMED and ary ABIOMED AfEliate who need to understand th€
business relationship betwoen Opsc,ns and ABIOMED, and (ii) by opsene to any opsens
Affiliate and to the Opseirs's Board of Direo'tors, âûd ûo the auditors and busine*g financisl and
legal advisers of Opsens and any Opsens Affiliate who need to undsrstsnd the businese
relationship be*ween Opsens and ABIOMED.

13. Mgoellsneouc.

13.1 \telverr and Amondmen8. This Àgreemenrt may be ameûde{ modified or
supplemecrted only by a written instrumeot o(eoutsd by the Parties hereto. No waiver of any
provision of this Agreemeaf or consent to asy de,parture ûom thc fç16s sf rhis Agrç€ment, shûU
be eflective unless the same thsll be in writiry and signod by tfoe Party waiving or conseoting
thereto. No failure on the part of any Party to exercise, md no delay in exorcising, any rigbt or
rei:aedy uader this Agreement shsll operste as a waiver thereo$ nor shall any ritglo or partirl
sxercise of any such right or rcmedy by such Pafiy presludo my other or firtber exercisc theroof
or the exerciso of any other rigbt or romedy. The waiver by any Prty hereto of a breach of any
provi*ion of this Agroemeut shall not operatc as a waiver of any subsequent b'r,eaob" All rights and
remedios under this Agreruent are qumulative and arc in addition to, md not exclusive of, any
other riglrts and remedies pmvided by law.

13,2 So'ereblltty. Bxcept as othernrisc expresslyprovided hoeia if anytern, covenart
or condition of this Agreemqrt or tho application tbeleofto anypnrty or circumstsncô shall, to aûy
€xt€nt, be held to be iirvalid or uasrforc€ûblc, theu (r) the rçmainde,r of this Agrconeirt, or tbe
application of such term, covenant or condition to prtics or cirrcumstmccs oth€,î than those aE to
which it is held invalid or uuenforceable, sbaU not be afected tbereby and each tenrç covenmt or
condition of this Agree'ment shall bo valid rûd be eoforced to the ftllcst €x,t€Dt p€rnitted by law;
and (ii) the partios hercto coveoânt md agrce to reiregotiate any stch ter4 covenmt or application
the'reof in good faith in order to provide a reasolrably acceptable alternative to tho tern:o oov€nsnt
or conditiou of tlis Agremcnt or the application thersof that is invalid or rmenforceablo, it being
Îùc intent of the parties tbat the bacic purposco of fis Agreement re ûo bo cffectrated,

13.3 Enùre
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Agrewrent to which it refers in many instanccs. Tbfu Agreeinent shnil be consider€d rs being the

"$upply Agroemenf' for the purposeû of the Restsed Co-Development Agrê€tnont in
!€plec€melrt of tle Restatcd Supply Agrocment.

13.4 Relrdonshlp of the Pudcr, Ibie furee,ment ehall not constitutc eitbo Party as

the agcnt or lcgal rqpresentstivo of the other Party for any purposc whatsower, and uoitherr Ïarry
shsll lpld itself out as flt ogerrt of tbe olhar ?arty. Thb Agreemat Eeûbs no relationship ofjoint
vcntrçrs, partn€rs, asrociater, €mplolm€nt or principal md ûgeot bstwcen tbo Parliæ, and both
Parties are acting ne independent conkactors. NeithÊr Ope€ns nor ABIOMED is grrrtod in this
Agreemenrt aûy dght or authority to, and shall not attmpt to, ûssuu,e or create any obligrtiou or
responeibilityfor or on bebalfofthe othen. NeithÉ(Opsans noTABIOMËD shallhave my suthority
to bindthcotherto any coûûlot whetherofmplolmmt orotheirrire, audOpscns md ASIOIVIED
stra[ besr aU of thsir ncqpective fipçnsçs for thoir opcratims, incMing the compcosation of thcir
@ployeês srd ths maintmeç€ of their offices and eervise facilities. Opsqre and ABIOMED shBU

each be solely rcsponsible for thsir own errplolæen and br their acts snd the rhingr done by therr.

13,5 NoRtgbtsGranted. Bxceptasprovidcdinsoction6.l,nothinginthisAgrce, art
shall operate to sonf€r on Opsone the right to ure any fademarlq semice ma*, tradê nme or logo
identification now or bereaftsr used by ABIOMED, whother or not rogistered, without the writûen

cons€nt of ABIOMED.

13.6 Timc of Ecrencc. Time shall be of tbe esselrco of eacb Pætt's porformance rmder

this Agreemenf including Opsms's dalivery of Producb on tbe dates speoificd in tbe Purchasç

tr€rs is$ued in accotdancc with this Agrce'ment.

13"7 AcrlgnmcnÇllelegation"

(ù ABIOMED may æsign upou notice to Opsens this Agecment,
including aûy rigbt or obligation acquired by ABIOMED ter,EunOs, in whole or in part.

Notrrithsacding the forcgoing

Devclopmrent egeemæt (includiug Opsens' riglt to terminate thie fureement),

(ii) Opseirs may not assign this Agreennent, iucludiqg any rigbt or
obligation acquired by

))
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(iiù This Agree,meot châll be bindiqg upon, and iuurc to tbe baofit o{,
the lcgal re,presenrtativen, suocessom and pcnnitted aseigns of the Pardes. Notwithstanding
mythiqg herein to the contrary, thqs shall be no Third Party benefisisri€s, eiiher express
or impliad, to this Agrccmeot Notwitbstanding tbe foregoing Section 11.5 is int€ûd€d 10

bcnefit, ild to be enforcsûble by, in addition to tbc Partias, the otber ABIOMBD
Indeûrnitees and Ops€rtrs Indcrnnitce$ as if tbery wore Puties hêrdo.

13,8 Uge of Subcontractonr nnd Agenb. To tho extent that eith€r Party (the
"DolegEting Part/) should at any tirne usÊ a subcontractor, supplior or non-cmployee agent to
perform any senrices, r:ndertako any tasks or otherwise frrlfill any obligadons uads this
eg'eement, the Delcgating Party agreee to elrrure ùst all rcprcsecrtations ancl warrantics and all
covenants th* would be applicablo ûo the Dolcgating Party und€rthie Agreernont, if the Delegæing
Parfy were to pcrbrm tbe sc'nricc, uudertake the ftsk or frdfill tho obligation itself, thall be binding
on cach suoh ageirl or subconfiactor, and the Delegating Perty shsll guarantythe performance of
each such agurt or subconbactor, Opems shall be eirtitled to use any subcoffractor, supplio or
non-emplolæe ageirt, for tbe hoducb or for flry comlrouat or rrw materials of thc Products,
prwided, however,thûOpoensshallpmvide ABIOMED withpriorwrittennotic€ of each instance
of any such subcontraot supply or agent relationship, and Opseos shall trot use auy zubcontactor,
srpplier or non-emplolæe age,nt that is ân ABIOMËD Competitor.

13.9 IntunnceCovcrige^ Opscns willobtaku maioain andprovide evidence of, at its
own cost and expc'nse, the following kinds and amounts of insurûsce pmviding coverage for the
oprations of ûpsens, and Opsons'u Affiliatss.

commercialterms (ù Commerciai General Liabfity insurdtcc, includiqg çontrûc$al
liability mdpandugts and completed opaation liùiliTy, providing coverage rerultiug from
bodily injury, prop€rfy damagq percoral injury, and advcrtÉgins iqiury. Thig insuranse
nhatl be on an ôoin*ncebasis *itb a mirirduu; iinit of,i* *su*;

(ii) Worker's Compe,nsation insrânco, or its oquivalcnt, witb statuûory
limits; and

Commercial terms & Omissions Liability insuranco with a
minirnurn of olaim, covering all aots, e,!rolr, omissions, negligeircq
and including infringemenrt inællectual prCIpe$), in the performance of servic€s for
ABIOMBD oronbehâIf of ABIOMED.

13.10 Governlng Law. This Agrcæent shâll bG govcmred by, aod constusd aûd
enforccd in accordance witho the substantive laws of Ths Commonwealth of Massachruetts
(witbout gving effect to ie confliots of laws nrles).

l3.t I Jurirdlcdon. Thc partiee he"eby irrwocably consÊrlt to the exslusive jurisdiction
ærd vsnue of any state or federal oourt sitting in the metropolitan aroa of Boston, Massachwfiq
ovEr any action or pmceeding ariring out of or relatiag to thie Agreement or any agreement or
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docun€nt deliveæd in counection hwwith or thercrvith, aod agroe lhat all claims in rcspect of
such action or proceeding rray be heard snd d€{€'rmind in $ich etâùe or fed€nal court. Etch of the
partiæ consente to the jruisdiction of sush court or courts md agrtoe thât Ëe ssndce upon it of a
$unmons and oomplaiut by ordiuary mail shâll be zuffioicnrt for such cowt or courts to excapise

persouat jruisdictiûtr over the Partics. The partieo waive any objec'tion to any action or prcceeding
in any state or fed€rôl court sitting in thc metropolitan arca of Bosto'q Massschusotb, on the basis

of fonrm non convenisrs or otherwiee.

13.12 No Etecllon of Remedles. Excçt as othcrs'ise provided in this Agreement, the
rigbts snd rcmodieo accorded inthis ege€,neilt to Opscns aud ABIOMED are cumulative and in
addition to those provided by law, and may be orercised sÊptrately, consurlently or succeeeively.

Cortr rnd Expcnret. Except as oxpressly statod otherwfuô in this Agreomenq each Party shall

bear its own costs and otpeurses of perfornance of this Àgrcement.

13.14 Counterprrh 1pf, f,'acslr4lle Slgnrhrrec. 'lhis Agreemcot and the cxhibits hereûo

may be executed in one or mors count€f,parts, all of which sba[ be considenod one and the samo

agreemeût and shall becorne effective whear one or more counteiparts bavs be€n signod by eash of
the Partieo and delivered to tlrc oûrcr Partics, it beiqg undersûood tbât all Parties need not sip the

same count€'rpart. Facsimile exesutioû and delivery of this Ageement ud tbc efihibitn her€{o by
any of the Parties shall bo legal, vatid aud binding errccution and delivery of sucb document for all
pr:rposes.

13.15 Interpretaûon. When refereirce ie made ia this Agrccnreot to a Soctiorl zuoh

reference shalt be to a $eotion of this Agreenenf unless othersise indicaled. Roferences to
Scotions include subsections, which are part of tbc rclatod Section (e.9., a section nrmbered

"section 5.1(a)" would be part of t'Section 5.1" and references to "Seotion 5.1" would also refer
to matsrisl contained in the subsection dçscribed rs "Sestion 5.1(aT). The recitsls hercto constiruto

aû intcgrâl part of this Agrceinent The hcadings cmtainÊd in this Agroemeirt arc for couveirience

of refsrence oorly and shall not affaot in any way the meaning or interprdotisn ef this Àgree'meot,

The laoguago used in this Àgrecmeût nbxll be doemod to bo the languago cbosear by the Parties

hereto to express their mutuâl inteirÇ and uo nrle of suist coûstuction shall bô applied against aay
PErty, Aûy rrfe,rclrce to any fderal, stsk, loc,tl or foreign statuûe or law shÂll be deemed also to

refer to all nrles and regulatioas promulgted thereunder, r:nless the context requirps otbenrise.
'Whenovgr the words "includc," "inoludcs" or "including" are used in this Agreemei:l" they shall

be deemed to be fqllowed by the words 'lrithout limitation," No summlry of this Agrcement
prepared by any Party shall affect the moaning or interpretetion of this Agreo'ment.

I 3. 16 f,'orce ltltaJeure No Parly shall be liable for failurs to pcrfonn any of its obligntions
under this Agreement when sush failure ie due to fire, floo{ striket, labor troubles or other
industrial dishrrbaûces, legal resFiction, riot, ingurrcctioû, or auy other oause beyond the

reasonable ability ofthe Pûfiy atrectod thse,by to foresee and avoid, and withofi sttch part/s fault
or negligence ('Torce MaJcure'), providcd that any Party claiming tho existence of Force

tv{ajeure shall givc uotice to the other partiæ not morc than ten (10) dayr after tha commearcemc,lrt

of the evelrt of Force ldajcure, ffïl shnll use prompt and diligent effort to mitigaie the effocts of
Force Majeure. In tbe €vent thât any eveot of Force Majane prevcots performance for sixty (60)

days or moræ, the other parfy may tçminat€ this Agreomemt on written notioe to all partios.
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13"17 Pardcc Âdvbod by Couurcl. This Agrocmmt has been negotiaæd betwecn
unrelated Partien who arç rophisticated and lnowledgeable in the matters contaiucd in this
Agroemeot and wbo havc actod iu thcir owû self-int€rôst, In additioq each Party bas bcsl
rcprese,nted by legal counsÊl. Thir Agreeoent shall not be interpraod or consbxrcd qgninst any
Party to thia Agroemeirt becatuo that Party or ary attorney or reprcacntative for ûat Perty drâfrd
or Participated in tbc drafting of tbis AggtÆrneril.

13.18 \trtver of Jury Tlial, Ops€Es and Abiomed each hercby inevocably aud
ruconditionslly waivo all rigbts to triel by jury in sny legal action, proc.eeding or couûterclaim
with rcspaot to sûy mattêr whatrowgr arising out of or in coonection with or relat€d to this
Agreement sr the erdorccmeut her€of.

13,19 Noticer. All notices, rcquests, demmds, claims alrd other communicationr under
this Agrc€m€ût +hall be in writirg. Any rmtico, re{1ussq demaad claim or other commrmicstioû
undq this Agreeiaenrt wilh rcspect to any allogod brcaoh of this A$Ëemorq or tbe alleged
tcrminatis! of this Agrcernent shall be de€Dred duly dolivcrcd (i) four (a) busincss da;rs aftor it is
seirt by regisæred or sfiifiëd mnil, rtfirm reccipt requested postÊge prçaid, or (ii) me (l)
bræincss day aûer it is gcnr for noxt business day dclivery via a reputable nationwide ovemigbt
courisr ssvice, iu each case addressed ûo the intcnded reoipieot ac sot forth beiow Any othor brm
of notico, roquest, dsmand or othor cosmrrnication between ths Putics shall be deemed duly
dolivered ono (l) business day after it is scot (x) for ncxt businËss day delivery via a ruputable
nationwide overnigbt courier selice, (y) via eleeûonic facsimile tansmissiog with confirmation
of delivcry, or (z) via elscuonic mail communications, with eleotronis v€riûcation of delivery
rcquestod md followed by hard copy s€nt via fust class or certified "rail, in eaoh case addressed
to the intended recipieat as sct forth belowl

(a) if to Opsenq to:

t*1, d^,, Qnn:[e"l^n o foc, rc u{,
Qrcbeo (Quebec), Canada '-J'l --
ffiGtpqg}
Attention: Louis Laflammc
Faosimile No.: (418) 781-0024
Enail; louis, lafl amme@opsens.oom

with a required co,py to:

Nortol Rose Fulbright Canada, LLP
Complexe Jules.Dallaire/Iour Norton Rosc Fulbrigbt
2828, Laurier Boulevard, Suite 1500
Quebec (Quabcc) Canada

fà

o) if ro ABIoMED, ro:
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Abiomed" ïnc.
Z?-Cftleny Hill Drive
Daovcrs, MA01923
Attention:

with rcquired copië to eath of the followiqg:

sr d such otber addrcsr for a Party as :hell be speciûcd by like notice.

**+*r

[Rarainder of page intattionally W blat h]
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IN MTNESS WHEREOF, tlc Partios bercta haw caured this Supply AgrÊ€mÉû$ to bô
e,xecl$od h tboir nmcl by tboir ptoperly md duly autborjzed ofEcom ôf npotcntatfuoe as of
tb dats first abo\rc xrritt!&

Bp

ATIOM&r),

By

INC.

Tltle: Chief E rccutivo Officcr

DtukMic,hob
Titlo: \1P, Global SupplyCbain
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Commercial terms

EIGIBITÀ

PRICINC SCNEDULE

Pricer oqr UqiJ f.or bq*gc**f&T tùgpu$qre ofusslion f.Z)

a) Fo-rS*qæn

b) Hp-rSfuæarcssdiliesçrË

For Signal conditioners, tle pricing

-

Msnufrc$rins rr$mpdoncr
Quantlty
{unltsl f

-

O
Prlclng

(USD per unitl

- - -

- -
- -
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corg C"rfpr, tlc ngurqqs*gf !€cripp âr)

Polnt l -

Polnt 2 - The partles wlll determlne

Polnl3 - The partles wlll

Polnt 4 - The wlll

Opsens lnc.

Ëxample of calcu

in the following
tables which arc ins€rted in thia EXHbit A for rsfsrcnoê purposcs only
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