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SEDAR FILING VERSION  
 

SECOND AMENDMENT TO CREDIT AGREEMENT 
 

This SECOND AMENDMENT TO CREDIT AGREEMENT, dated as of June 11, 2021 
(this “Amendment”), is made and entered into by and among MARC ANTHONY COSMETICS 
LTD., a British Columbia corporation (the “Canadian Borrower”), MAC PURE HOLDINGS, INC., 
a Delaware corporation (the “US Borrower” and together with the Canadian Borrower, the 
“Borrowers”), the other Loan Parties party hereto, the lenders party hereto (the “Lenders”), 
ROYAL BANK OF CANADA, as Administrative Agent (as defined below), and RBC CAPITAL 
MARKETS and CANADIAN IMPERIAL BANK OF COMMERCE, as joint bookrunners and co-
lead arrangers hereunder (in such capacities, the “Arrangers”). 
 
RECITALS: 
 

WHEREAS, reference is made to the Credit Agreement dated as of July 10, 
2018 (as amended by the Amended and Restated First Amendment to Credit Agreement, dated 
as of November 13, 2019 (the “First Amendment”), and as otherwise amended, supplemented 
or otherwise modified to the date hereof, the “Credit Agreement”), among the Borrowers, MAV 
Beauty Brands Inc., a British Columbia corporation (the “Issuer”), the lenders from time to time 
party thereto and Royal Bank of Canada, as administrative agent and collateral agent under the 
Credit Agreement and the other Loan Documents (in such capacities, the “Administrative 
Agent”); and 

 
WHEREAS, the Borrowers have requested and the Lenders and the 

Administrative Agent have agreed to amend the Credit Agreement on the terms and subject to 
the conditions set forth herein. 

 
NOW, THEREFORE, in consideration of the mutual agreements herein 

contained and other good and valuable consideration, the sufficiency and receipt of which are 
hereby acknowledged, the parties hereto agree as follows: 

 
SECTION 1. Defined Terms; Interpretation; Etc. Capitalized terms used and not 

defined herein shall have the meanings assigned to such terms in the Credit Agreement. 
 

SECTION 2. Amendments to Credit Agreement. Each party hereto agrees that, effective 
as of the Second Amendment Effective Date, the Credit Agreement is hereby amended as follows: 
 

(a) Section 1.01 of the Credit Agreement is hereby amended by adding the following 
terms, in alphabetical order: 

 
“Erroneous Payment” has the meaning assigned to it in Section 8.11(a). 
 
“Erroneous Payment Return Deficiency” has the meaning assigned to it in Section 
8.11(d). 
 
“Payment Notice” has the meaning assigned to it in Section 8.11(a). 
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“Payment Recipient” has the meaning assigned to it in Section 8.11(a). 
 

(b) The definition of “LIBOR Interest Period” in Section 1.01 of the Credit Agreement is 
hereby amended by deleting each reference to “1, 2 or 3 months” therein, and replacing 
such reference with “1 or 3 months”. 

 
(c) Section 2.14 of the Credit Agreement is hereby deleted in its entirety and replaced with 

the following: 
 

SECTION 2.14 Alternate Rate of Interest. 
 
(a) LIBOR Replacement. 
 

(i) Benchmark Replacement. Notwithstanding anything to the contrary herein or 
in any other Loan Document (and any Swap Agreement shall be deemed not to 
be a “Loan Document” for purposes of this Section titled “Benchmark 
Replacement”), if a Benchmark Transition Event or an Early Opt-in Election, 
as applicable, and its related Benchmark Replacement Date have occurred 
prior to the Reference Time in respect of any setting of the then-current 
Benchmark, then (x) if a Benchmark Replacement is determined in accordance 
with clause (1) or (2) of the definition of “Benchmark Replacement” for such 
Benchmark Replacement Date, such Benchmark Replacement will replace 
such Benchmark for all purposes hereunder and under any Loan Document in 
respect of such Benchmark setting and subsequent Benchmark settings 
without any amendment to, or further action or consent of any other party to, 
this Agreement or any other Loan Document and (y) if a Benchmark 
Replacement is determined in accordance with clause (3) of the definition of 
“Benchmark Replacement” for such Benchmark Replacement Date, such 
Benchmark Replacement will replace such Benchmark for all purposes 
hereunder and under any Loan Document in respect of any Benchmark setting 
at or after 5:00 p.m. (New York City time) on the fifth (5th) Business Day after 
the date notice of such Benchmark Replacement is provided to the Lenders 
without any amendment to, or further action or consent of any other party to, 
this Agreement or any other Loan Document so long as the Administrative 
Agent has not received, by such time, written notice of objection to such 
Benchmark Replacement from Lenders comprising the Required Lenders. 

 
(ii) Benchmark Replacement Conforming Changes. In connection with the 

implementation of a Benchmark Replacement, the Administrative Agent, in 
consultation with the Borrower, will have the right to make Benchmark 
Replacement Conforming Changes from time to time and, notwithstanding 
anything to the contrary herein or in any other Loan Document, any 
amendments implementing such Benchmark Replacement Conforming 
Changes will become effective without any further action or consent of any 
other party to this Agreement or any other Loan Document. 

 
(iii) Notices; Standards for Decisions and Determinations. The 

Administrative Agent will promptly notify the Borrower and the Lenders of (i) 
any occurrence of a Benchmark Transition Event or an Early Opt-in Election, 
as applicable, and its related Benchmark Replacement Date, (ii) the 
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implementation of any Benchmark Replacement, (iii) the effectiveness of any 
Benchmark Replacement Conforming Changes, (iv) the removal or 
reinstatement of any tenor of a Benchmark pursuant to clause (d) below and 
(v) the commencement or conclusion of any Benchmark Unavailability Period.  
Any determination, decision or election that may be made by the 
Administrative Agent or, if applicable, any Lender (or group of Lenders) 
pursuant to this Section titled “Benchmark Replacement,” including any 
determination with respect to a tenor, rate or adjustment or of the occurrence 
or non-occurrence of an event, circumstance or date and any decision to take 
or refrain from taking any action or any selection, will be conclusive and 
binding absent manifest error and may be made in its or their sole discretion 
and without consent from any other party to this Agreement or any other 
Loan Document, except, in each case, as expressly required pursuant to this 
Section titled “Benchmark Replacement.” 

 
(iv) Unavailability of Tenor of Benchmark. Notwithstanding anything to 

the contrary herein or in any other Loan Document, at any time (including in 
connection with the implementation of a Benchmark Replacement), (i) if the 
then-current Benchmark is a term rate (including Term SOFR or USD LIBOR) 
and either (A) any tenor for such Benchmark is not displayed on a screen or 
other information service that publishes such rate from time to time as 
selected by the Administrative Agent in its reasonable discretion or (B) the 
regulatory supervisor for the administrator of such Benchmark has provided a 
public statement or publication of information announcing that any tenor for 
such Benchmark is or will be no longer representative, then the Administrative 
Agent may modify the definition of “Interest Period” for any Benchmark 
settings at or after such time to remove such unavailable or non-representative 
tenor and (ii) if a tenor that was removed pursuant to clause (i) above either 
(A) is subsequently displayed on a screen or information service for a 
Benchmark (including a Benchmark Replacement) or (B) is not, or is no 
longer, subject to an announcement that it is or will no longer be 
representative for a Benchmark (including a Benchmark Replacement), then 
the Administrative Agent may modify the definition of “Interest Period” for all 
Benchmark settings at or after such time to reinstate such previously removed 
tenor. 

 
(v) Benchmark Unavailability Period. Upon the Borrower’s receipt of notice of 

the commencement of a Benchmark Unavailability Period, the Borrower may 
revoke any request for a Eurodollar Borrowing of, conversion to or 
continuation of Eurodollar Loans to be made, converted or continued during 
any Benchmark Unavailability Period and, failing that, the Borrower will be 
deemed to have converted any such request into a request for a Borrowing of 
or conversion to ABR Loans. During any Benchmark Unavailability Period or 
at any time that a tenor for the then-current Benchmark is not an Available 
Tenor, the component of ABR based upon the then-current Benchmark or 
such tenor for such Benchmark, as applicable, will not be used in any 
determination of ABR. 

 
(vi) Certain Defined Terms.  As used in this Section titled “Benchmark 

Replacement”: 
 

“Available Tenor” means, as of any date of determination and with respect 
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to the then-current Benchmark, as applicable, any tenor for such Benchmark or 
payment period for interest calculated with reference to such Benchmark, as 
applicable, that is or may be used for determining the length of an Interest Period 
pursuant to this Agreement as of such date and not including, for the avoidance of 
doubt, any tenor for such Benchmark that is then-removed from the definition of 
“Interest Period” pursuant to clause (d) of this Section titled “Benchmark 
Replacement.” 

“Benchmark” means, initially, USD LIBOR; provided that if a Benchmark 
Transition Event or an Early Opt-in Election, as applicable, and its related Benchmark 
Replacement Date have occurred with respect to USD LIBOR or the then-current 
Benchmark, then “Benchmark” means the applicable Benchmark Replacement to the 
extent that such Benchmark Replacement has replaced such prior benchmark rate 
pursuant to clause (a) of this Section titled “Benchmark Replacement”;  

“Benchmark Replacement” means in the case of any Benchmark 
Transition Event or Early Opt-in Election, for any Available Tenor, the first 
alternative set forth in the order below that can be determined by the 
Administrative Agent for the applicable Benchmark Replacement Date: 

(1) the sum of: (a) Term SOFR and (b) the related Benchmark 
Replacement Adjustment; 

(2) the sum of: (a) Daily Simple SOFR and (b) the related Benchmark 
Replacement Adjustment; 

(3) the sum of: (a) the alternate benchmark rate that has been selected by 
the Administrative Agent and the Borrower as the replacement for the 
then-current Benchmark for the applicable Corresponding Tenor 
giving due consideration to (i) any selection or recommendation of a 
replacement benchmark rate or the mechanism for determining such a 
rate by the Relevant Governmental Body or (ii) any evolving or then-
prevailing market convention for determining a benchmark rate as a 
replacement for the then-current Benchmark for U.S. dollar-
denominated syndicated credit facilities at such time and (b) the 
related Benchmark Replacement Adjustment; 

provided that, in the case of clause (1), such Unadjusted Benchmark Replacement 
is displayed on a screen or other information service that publishes such rate 
from time to time as selected by the Administrative Agent in its reasonable 

If the Benchmark Replacement as determined pursuant to the clause above would 
be less than the Floor, the Benchmark Replacement will be deemed to be the 
Floor for the purposes of this Agreement and the other Loan Documents. 

“Benchmark Replacement Adjustment” means, with respect to any 
replacement of the then- current Benchmark with an Unadjusted Benchmark 
Replacement for any applicable Interest Period and Available Tenor for any setting of 
such Unadjusted Benchmark Replacement: 

(1) for purposes of clauses (1) and (2) of the definition of “Benchmark 
Replacement,” the first alternative set forth in the order below that 
can be determined by the Administrative Agent: 

a. the spread adjustment, or method for calculating or 
determining such spread adjustment (which may be a 
positive or negative value or zero) as of the Reference Time 
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such Benchmark Replacement is first set for such Interest 
Period that has been selected or recommended by the 
Relevant Governmental Body for the replacement of such 
Benchmark with the applicable Unadjusted Benchmark 
Replacement for the Corresponding Tenor; 

b. the spread adjustment (which may be a positive or negative 
value or zero) as of the Reference Time such Benchmark 
Replacement is first set for such Interest Period that would 
apply to the fallback rate for a derivative transaction 
referencing the ISDA Definitions to be effective upon an 
index cessation event with respect to such Benchmark for 
the applicable Corresponding Tenor; and 

(2) for purposes of clause (3) of the definition of “Benchmark 
Replacement,” the spread adjustment, or method for calculating or 
determining such spread adjustment, (which may be a positive or 
negative value or zero) that has been selected by the Administrative 
Agent and the Borrower for the applicable Corresponding Tenor 
giving due consideration to (i) any selection or recommendation of a 
spread adjustment, or method for calculating or determining such 
spread adjustment, for the replacement of such Benchmark with the 
applicable Unadjusted Benchmark Replacement by the Relevant 
Governmental Body on the applicable Benchmark Replacement Date 
or (ii) any evolving or then-prevailing market convention for 
determining a spread adjustment, or method for calculating or 
determining such spread adjustment, for the replacement of such 
Benchmark with the applicable Unadjusted Benchmark Replacement 
for U.S. dollar- denominated syndicated credit facilities; provided 
that, in the case of clause (1) above, such adjustment is displayed 
on a screen or other information service that publishes such 
Benchmark Replacement Adjustment from time to time as selected 
by the Administrative Agent in its reasonable discretion. 

“Benchmark Replacement Conforming Changes” means, with respect to 
any Benchmark Replacement, any technical, administrative or operational changes 
(including changes to the definition of “ABR,” the definition of “Business Day,” the 
definition of “Interest Period,” timing and frequency of determining rates and making 
payments of interest, timing of borrowing requests or prepayment, conversion or 
continuation notices, length of lookback periods, the applicability of breakage 
provisions, and other technical, administrative or operational matters) that the 
Administrative Agent decides in its reasonable discretion may be appropriate to 
reflect the adoption and implementation of such Benchmark Replacement and to 
permit the administration thereof by the Administrative Agent in a manner substantially 
consistent with market practice (or, if the Administrative Agent decides that 
adoption of any portion of such market practice is not administratively feasible or if 
the Administrative Agent determines that no market practice for the administration 
of such Benchmark Replacement exists, in such other manner of administration as 
the Administrative Agent decides is reasonably necessary in connection with the 
administration of this Agreement and the other Loan Documents). 

“Benchmark Replacement Date” means the earliest to occur of the following 
events with respect to the then-current Benchmark: 
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(1) in the case of clause (1) or (2) of the definition of “Benchmark Transition 
Event,” the later of (a) the date of the public statement or publication of 
information referenced therein and (b) the date on which the administrator 
of such Benchmark (or the published component used in the calculation 
thereof) permanently or indefinitely ceases to provide all Available Tenors of 
such Benchmark (or such component thereof); 

(2) in the case of clause (3) of the definition of “Benchmark Transition Event,” 
the date of the public statement or publication of information referenced 
therein; or 

(3) in the case of an Early Opt-in Election, the sixth (6th) Business Day after the 
date notice of such Early Opt-in Election is provided to the Lenders, so long 
as the Administrative Agent has not received, by 5:00 p.m. (New York City 
time) on the fifth (5th) Business Day after the date notice of such Early Opt-
in Election is provided to the Lenders, written notice of objection to such 
Early Opt-in Election from Lenders comprising the Required Lenders. 

For the avoidance of doubt, (i) if the event giving rise to the Benchmark 
Replacement Date occurs on the same day as, but earlier than, the Reference Time in 
respect of any determination, the Benchmark Replacement Date will be deemed to 
have occurred prior to the Reference Time for such determination and (ii) the 
“Benchmark Replacement Date” will be deemed to have occurred in the case of 
clause (1) or (2) with respect to any Benchmark upon the occurrence of the 
applicable event or events set forth therein with respect to all then-current Available 
Tenors of such Benchmark (or the published component used in the calculation 
thereof). 

“Benchmark Transition Event” means the occurrence of one or more of 
the following events with respect to the then-current Benchmark: 

(1) a public statement or publication of information by or on behalf of the 
administrator of such Benchmark (or the published component used in the 
calculation thereof) announcing that such administrator has ceased or will 
cease to provide all Available Tenors of such Benchmark (or such 
component thereof), permanently or indefinitely, provided that, at the time 
of such statement or publication, there is no successor administrator that 
will continue to provide any Available Tenor of such Benchmark (or such 
component thereof); 

(2) a public statement or publication of information by the regulatory supervisor 
for the administrator of such Benchmark (or the published component used 
in the calculation thereof), the Board of Governors of the Federal Reserve 
System, the Federal Reserve Bank of New York, an insolvency official with 
jurisdiction over the administrator for such Benchmark (or such component), 
a resolution authority with jurisdiction over the administrator for such 
Benchmark (or such component) or a court or an entity with similar 
insolvency or resolution authority over the administrator for such 
Benchmark (or such component), which states that the administrator of such 
Benchmark (or such component) has ceased or will cease to provide all 
Available Tenors of such Benchmark (or such component thereof) 
permanently or indefinitely, provided that, at the time of such statement or 
publication, there is no successor administrator that will continue to provide 
any Available Tenor of such Benchmark (or such component thereof); or 
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(3) a public statement or publication of information by the regulatory 
supervisor for the administrator of such Benchmark (or the published 
component used in the calculation thereof) announcing that all Available 
Tenors of such Benchmark (or such component thereof) are no longer 
representative. 

For the avoidance of doubt, a “Benchmark Transition Event” will be deemed to 
have occurred with respect to any Benchmark if a public statement or publication of 
information set forth above has occurred with respect to each then-current Available 
Tenor of such Benchmark (or the published component used in the calculation 
thereof). 

“Benchmark Unavailability Period” means the period (if any) (x) beginning 
at the time that a Benchmark Replacement Date pursuant to clauses (1) or (2) of that 
definition has occurred if, at such time, no Benchmark Replacement has replaced the 
then-current Benchmark for all purposes hereunder and under any Loan Document in 
accordance with this Section titled “Benchmark Replacement” and (y) ending at the 
time that a Benchmark Replacement has replaced the then-current Benchmark for all 
purposes hereunder and under any Loan Document in accordance with this Section 
titled “Benchmark Replacement.” 

“Corresponding Tenor” with respect to any Available Tenor means, as 
applicable, either a tenor (including overnight) or an interest payment period having 
approximately the same length (disregarding business day adjustment) as such 
Available Tenor. 

“Daily Simple SOFR” means, for any day, SOFR, with the conventions for 
this rate (which will include a lookback) being established by the Administrative 
Agent in accordance with the conventions for this rate selected or recommended by 
the Relevant Governmental Body for determining “Daily Simple SOFR” for 
syndicated business loans; provided, that if the Administrative Agent decides that any 
such convention is not administratively feasible for the Administrative Agent, then the 
Administrative Agent may establish another convention in its reasonable discretion. 

“Early Opt-in Election” means, if the then-current Benchmark is USD 
LIBOR, the occurrence of: 

(1) a notification by the Administrative Agent to (or the request by the 
Borrower to the Administrative Agent to notify) each of the other parties hereto that at 
least five currently outstanding U.S. dollar-denominated syndicated credit facilities at 
such time contain (as a result of amendment or as originally executed) a SOFR-based 
rate (including SOFR, a term SOFR or any other rate based upon SOFR) as a 
benchmark rate (and such syndicated credit facilities are identified in such notice and 
are publicly available for review), and 

(2) the joint election by the Administrative Agent and the Borrower to trigger a 
fallback from USD LIBOR and the provision by the Administrative Agent of written 
notice of such election to the Lenders. 

“Floor” means 0.00% per annum. 

“ISDA Definitions” means the 2006 ISDA Definitions published by the 
International Swaps and Derivatives Association, Inc. or any successor thereto, as 
amended or supplemented from time to time, or any successor definitional booklet 
for interest rate derivatives published from time to time by the International Swaps 
and Derivatives Association, Inc. or such successor thereto. 
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“Reference Time” with respect to any setting of the then-current 
Benchmark means (1) if such Benchmark is USD LIBOR, 11:00 a.m. (London time) 
on the day that is two London banking days preceding the date of such setting, and 
(2) if such Benchmark is not USD LIBOR, the time determined by the 
Administrative Agent in its reasonable discretion. 

“Relevant Governmental Body” means the Board of Governors of the 
Federal Reserve System or the Federal Reserve Bank of New York, or a committee 
officially endorsed or convened by the Board of Governors of the Federal Reserve 
System or the Federal Reserve Bank of New York, or any successor thereto. 

“SOFR” means, with respect to any Business Day, a rate per 
annum equal to the secured overnight financing rate for such Business Day 
published by the SOFR Administrator on the SOFR Administrator’s 
Website on the immediately succeeding Business Day. 

“SOFR Administrator” means the Federal Reserve Bank of New 
York (or a successor administrator of the secured overnight financing rate). 

“SOFR Administrator’s Website” means the website of the Federal 
Reserve Bank of New York, currently at http://www.newyorkfed.org, or any 
successor source for the secured overnight financing rate identified as such 
by the SOFR Administrator from time to time. 

“Term SOFR” means, for the applicable Corresponding Tenor as 
of the applicable Reference Time, the forward-looking term rate based on 
SOFR that has been selected or recommended by the Relevant 
Governmental Body. 

“Unadjusted Benchmark Replacement” means the applicable 
Benchmark Replacement excluding the related Benchmark Replacement 
Adjustment. 

“USD LIBOR” means the London interbank offered rate for U.S. dollars. 
 
(b) CDOR Discontinuation. 
 

(i) If the Administrative Agent determines (which determination shall 
be conclusive absent manifest error), or the Borrowers or the Required Lenders 
notify the Administrative Agent that the Borrowers or Required Lenders (as 
applicable) have determined that: 

(A) adequate and reasonable means do not exist for ascertaining 
CDOR, including because the Reuters Screen CDOR page is not 
available or published on a current basis for the applicable period and 
such circumstances are unlikely to be temporary; 

(B) the administrator of the CDOR or a Governmental Authority 
having jurisdiction over the Administrative Agent has made a public 
statement identifying a specific date after which CDOR will permanently 
or indefinitely cease to be made available or permitted to be used for 
determining the interest rate of loans; 

(C) a Governmental Authority having jurisdiction over the 
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Administrative Agent has made a public statement identifying a specific 
date after which CDOR shall no longer be permitted to be used for 
determining the interest rate of loans (each such specific date in clause 
(ii) above and in this clause (iii) a “CDOR Scheduled Unavailability 
Date”); or 

(D) syndicated loans currently being executed, or that include 
language similar to that contained in this Section 2.14(b), are being 
executed or amended (as applicable) to incorporate or adopt a new 
benchmark interest rate to replace CDOR, 

 
then reasonably promptly after such determination by the Administrative Agent or 
receipt by the Administrative Agent of such notice, as applicable, the Administrative 
Agent and the Borrowers may mutually agree upon a successor rate to CDOR, and the 
Administrative Agent and the Borrowers may amend this Agreement to replace 
CDOR with an alternate benchmark rate (including any mathematical or other 
adjustments to the benchmark (if any) incorporated therein ), giving due consideration 
to any evolving or then existing convention for similar Canadian Dollars denominated 
syndicated credit facilities for such alternative benchmarks (any such proposed rate, a 
“CDOR Successor Rate”), together with any proposed CDOR Successor Rate 
conforming changes and, notwithstanding anything to the contrary herein, any such 
amendment shall become effective at 5:00 p.m. (Toronto time) on the fifth Business 
Day after the Administrative Agent shall have posted such proposed amendment to all 
Lenders and the Borrowers unless, prior to such time, Lenders comprising the 
Required Lenders have delivered to the Administrative Agent written notice that such 
Required Lenders do not accept such amendment. 

 
(ii) If no CDOR Successor Rate has been determined and the 

circumstances under clause 2.14(b)(i)(A) above exist or a CDOR Scheduled 
Unavailability Date has occurred (as applicable), the Administrative Agent will 
promptly so notify the Borrowers and each Lender. Thereafter, the obligation of the 
Lenders to make or maintain Bankers’ Acceptances and BA Equivalent Notes, shall 
be suspended (to the extent of the affected Bankers’ Acceptances, BA Equivalent 
Notes, or applicable periods). Upon receipt of such notice, the Borrowers may 
revoke any pending request for an Advance of, conversion to or rollover of Bankers’ 
Acceptances or BA Equivalent Notes, (to the extent of the affected Bankers’ 
Acceptances, BA Equivalent Notes, or applicable periods) or, failing that, will be 
deemed to have converted such request into a request for a Prime Rate Loan (subject 
to the foregoing clause (b)) in the amount specified therein. 

 
(iii) Notwithstanding anything else herein, any definition of the CDOR 

Successor Rate (exclusive of any margin) shall provide that in no event shall such 
CDOR Successor Rate be less than zero for the purposes of this Agreement. In 
addition, CDOR shall not be included or referenced in the definition of Prime Rate. 

 
(c) Section 6.10 of the Credit Agreement is hereby amended and restated 
in its entirety to read as follows: 

 
SECTION 6.10 Total Net Leverage Ratio. Commencing with the date on 
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which the financial statements are required to be delivered to the Administrative 
Agent pursuant to Section 5.02(a) or (b) for the fiscal year or the fiscal quarter, 
respectively, ended on the last day of such Test Period, the Borrowers will not 
permit the Total Net Leverage Ratio as of the last day of any Test Period set forth 
below to be greater than the ratio set opposite such Test Period: 

 
Test Period Maximum Total Net Leverage 

Ratio 
March 31, 2021 4.50x 
June 30, 2021 4.50x 
September 30, 2021 4.25x 
December 31, 2021 and each fiscal 
quarter ending thereafter 

4.00x 

 
 

(d) Article 8 of the Credit Agreement is hereby amended by adding the 
following as a new Section 8.11: 

 
SECTION 8.11 Erroneous Payments. 
 

(a) If the Administrative Agent notifies a Lender, Issuing Bank or Secured 
Party, or any Person who has received funds on behalf of a Lender, Issuing Bank or Secured 
Party (any such Lender, Issuing Bank, Secured Party or other recipient, a “Payment 
Recipient”) that the Administrative Agent has determined in its sole reasonable discretion that 
any funds received by such Payment Recipient from the Administrative Agent or any of its 
Affiliates were erroneously transmitted to, or otherwise erroneously or mistakenly received 
by, such Payment Recipient (whether or not known to such Payment Recipient)  (any such 
funds, whether received as a payment, prepayment or repayment of principal, interest, fees, 
distribution or otherwise, individually and collectively, an “Erroneous Payment”) and 
demands the return of such Erroneous Payment (or a portion thereof), such Erroneous 
Payment shall at all times remain the property of the Administrative Agent and shall be 
segregated by the Payment Recipient and held in trust for the benefit of the Administrative 
Agent, and such Payment Recipient shall promptly, but in no event later than one Business 
Day thereafter, return to the Administrative Agent, in same day funds (in the currency so 
received), the amount of any such Erroneous Payment (or portion thereof), together with 
interest thereon in respect of each day from and including the date such Erroneous Payment 
(or portion thereof) was received by such Payment Recipient to the date such amount is repaid 
to the Administrative Agent (i) in respect of amounts denominated in dollars only, at the 
greater of the Federal Funds Effective Rate and a rate determined by the Administrative Agent 
in accordance with prevailing banking industry rules on interbank compensation from time to 
time in effect, or (ii) in respect of amounts denominated in Canadian Dollars only, at a rate 
determined by the Administrative Agent in accordance with prevailing banking industry rules 
on interbank compensation from time to time in effect. To the extent permitted by applicable 
law, no Payment Recipient shall assert any right or claim to an Erroneous Payment, and 
hereby waives, and is deemed to waive, any claim, counterclaim, defense or right of set-off or 
recoupment with respect to any demand, claim or counterclaim by the Administrative Agent 
for the return of any Erroneous Payment received, including without limitation waiver of any 
defense based on “discharge for value” or any similar doctrine. A notice of the Administrative 
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Agent to any Payment Recipient under this clause (a) shall be conclusive, absent manifest 
error.  
 

(b) Without limiting immediately preceding clause (a), each Payment Recipient 
hereby further agrees that if it receives an Erroneous Payment from the Administrative Agent 
(or any of its Affiliates) (x) that is in a different amount than, or on a different date from, that 
specified in a notice of payment sent by the Administrative Agent (or any of its Affiliates) 
with respect to such Erroneous Payment (the “Payment Notice”), or (y) that was not preceded 
or accompanied by a Payment Notice sent by the Administrative Agent (or any of its 
Affiliates), then, said Payment Recipient shall be on notice, in each case, that an error has 
been made with respect to such Erroneous Payment. Each Payment Recipient agrees that, in 
each such case, or if it otherwise becomes aware an Erroneous Payment (or portion thereof) 
may have been sent in error, such Payment Recipient shall promptly notify the Administrative 
Agent of such occurrence and, upon demand from the Administrative Agent, it shall promptly, 
but in no event later than one Business Day thereafter, return to the Administrative Agent the 
amount of any such Erroneous Payment (or portion thereof) in same day funds (in the 
currency so received), together with interest thereon in respect of each day from and including 
the date such Payment (or portion thereof) was received by such Payment Recipient to the 
date such amount is repaid to the Administrative Agent (i) in respect of amounts denominated 
in dollars only, at the greater of the Federal Funds Effective Rate and a rate determined by the 
Administrative Agent in accordance with prevailing banking industry rules on interbank 
compensation from time to time in effect, or (ii) in respect of amounts denominated in 
Canadian Dollars only, at a rate determined by the Administrative Agent in accordance with 
prevailing banking industry rules on interbank compensation from time to time in effect. 
 

(c) Each Payment Recipient hereby authorizes the Administrative Agent to set 
off, net and apply any and all amounts at any time owing to such Payment Recipient under 
any Loan Document, or otherwise payable or distributable by the Administrative Agent to 
such Payment Recipient from any source, against any amount due to the Administrative Agent 
under any of the immediately preceding clauses (a) or (b) or under the indemnification 
provisions of this Agreement. 

 
(d) In the event that an Erroneous Payment (or portion thereof) is not recovered 

by the Administrative Agent for any reason, after demand therefor by the Administrative 
Agent (such unrecovered amount, an “Erroneous Payment Return Deficiency”),  the 
Borrower and each other Loan Party hereby agrees that (x) the Administrative Agent shall be 
subrogated to all the rights of such Payment Recipient with respect to such amount (including, 
without limitation, the right to sell and assign the Loans (or any portion thereof) in accordance 
with this Agreement, which were subject to the Erroneous Payment Return Deficiency) and 
(y) an Erroneous Payment shall not pay, prepay, repay, discharge or otherwise satisfy any 
Secured Obligations owed by the Borrower or any other Loan Party, except, in each case, to 
the extent such Erroneous Payment is, and solely with respect to the amount of such 
Erroneous Payment that is, comprised of funds received by the Administrative Agent from the 
Borrower or any other Loan Party for the purpose of making a payment of any Loan 
Document Obligations.  For the avoidance of doubt, no assignment of an Erroneous Payment 
Deficiency will reduce the Commitments of any Payment Recipient and such Commitments 
shall remain available in accordance with the terms of this Agreement.  In addition, each party 
hereto agrees that, except to the extent that the Administrative Agent has sold a Loan (or 
portion thereof) acquired pursuant to the assignment of an Erroneous Payment Deficiency, 
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and irrespective of whether the Administrative Agent may be equitably subrogated, the 
Administrative Agent shall be contractually subrogated to all the rights and interests of the 
applicable Payment Recipient under the Loan Documents with respect to each Erroneous 
Payment Return Deficiency. 
 

(e) Each party’s obligations, agreements and waivers under this Section 8.11 
shall survive the resignation or replacement of the Administrative Agent, any transfer of rights 
or obligations by, or the replacement of, a Lender or Issuing Bank, the termination of the 
Commitments and/or the repayment, satisfaction or discharge of all Secured Obligations (or 
any portion thereof) under any Loan Document. 

 
(e) Article 9.04(b)(vi) of the Credit Agreement is hereby deleted in its entirety 
and replaced with the following: 

 
(vi) The words “execution,” “execute”, “signed,” “signature,” and words of like import in 
or related to any Assignment and Assumption shall be deemed to include electronic 
signatures or the keeping of records in electronic form, each of which shall be of the same 
legal effect, validity or enforceability as a manually executed signature or the use of a 
paper-based recordkeeping system, as the case may be, to the extent and as provided Parts 2 
and 3 of the Personal Information Protection and Electronic Documents Act (Canada), the 
Electronic Commerce Act, 2000 (Ontario), the Electronic Transactions Act (British 
Columbia), the Electronic Transactions Act (Alberta), or any other similar laws based on 
the Uniform Electronic Commerce Act of the Uniform Law Conference of Canada. 

 
SECTION 3. Amendment Fee. As consideration for and as a condition precedent to 

each Lender’s agreement to amend the Credit Agreement, the Borrowers shall pay to the Administrative 
Agent, for the benefit of the Lenders with a commitment under the Credit Facilities as of the Second 
Amendment Effective Date, an amendment fee (the “Amendment Fee”) of [redacted text]% of the 
aggregate principal amount of the commitments of such Lenders under the Credit Facilities, which 
amount shall be due and payable on, and subject to the occurrence of, the Second Amendment Effective 
Date. 

 
SECTION 4. Conditions Precedent to Effectiveness. This Amendment shall 

become effective on the date on which the Administrative Agent (or its counsel) shall have 
received (i) a counterpart of this Amendment signed on behalf of each party party hereto or (ii) 
written evidence satisfactory to the Administrative Agent (which may include facsimile or other 
electronic transmission of a signed counterpart of this Amendment) that each party party hereto 
has signed a counterpart of this Amendment. The amendments set forth in Section 2 of this 
Amendment shall not become effective until the date on which each of the following conditions 
shall be satisfied (or waived in accordance with Section 9.02 of the Credit Agreement) (such 
date, the “Second Amendment Effective Date”): 

 

(a) The Administrative Agent shall have received a certificate of each 
Loan Party, dated as of the Second Amendment Effective Date, substantially in the form 
of Exhibit I to the Credit Agreement or such other form reasonably acceptable to the 
Administrative Agent with appropriate insertions, executed by any Responsible Officer 
of such Loan Party, and confirming that the certifications contained in the certificates 
delivered to the Administrative Agent in connection with the First Amendment remain 
true, complete and correct as of the date hereof. 
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(b) The Administrative Agent shall have received a copy of (i) each 

Organizational Document of each Loan Party certified, to the extent applicable, by a 
Responsible Officer of such Loan Party as in full force and effect on the Second 
Amendment Effective Date in the form so delivered on July 10, 2018, (ii) signature and 
incumbency certificates of the Responsible Officers of each Loan Party executing the 
Loan Documents to which it is a party, (iii) resolutions of the Board of Directors and/or 
similar governing bodies of each Loan Party approving and authorizing the execution, 
delivery and performance of Loan Documents to which it is a party, certified as of the 
Second Amendment Effective Date by its secretary, an assistant secretary or a 
Responsible Officer as being in full force and effect on the Second Amendment 
Effective Date without modification or amendment, and (iv) a good standing certificate or 
equivalent certificate (to the extent such concept exists) from the applicable Governmental 
Authority of each Loan Party’s jurisdiction of incorporation, organization or formation. 

 

(c) The Borrowers shall have paid the Amendment Fee and all actual 
reasonable and documented out-of-pocket expenses of the Administrative Agent 
(including the reasonable and documented fees and expenses of counsel for the 
Administrative Agent) required to be paid or reimbursed by any Loan Party under 
any Loan Document to the extent invoiced at least three (3) Business Days prior to 
the Second Amendment Effective Date. 

 
(d) No Event of Default shall have occurred and be continuing. 

 
(e) The representations and warranties of each Loan Party set forth in the 

Loan Documents shall be true and correct in all material respects on and as of the 
Second Amendment Effective Date; provided that, to the extent that such 
representations and warranties specifically refer to an earlier date, they shall be true 
and correct in all material respects as of such earlier date; provided further that any 
representation and warranty that is qualified as to “materiality,” “Material Adverse 
Effect” or similar language shall be true and correct in all respects on Second 
Amendment Effective Date or on such earlier date, as the case may be. 

 
Each Lender, by delivering its signature page to this Amendment, shall be deemed to 

have acknowledged receipt of, and consented to and approved, each Loan Document and each 
other document, agreement and/or instrument required to be approved by the Administrative 
Agent, the Lenders or the Required Lenders, as applicable, and to have acknowledged that each 
of the conditions set forth above has been satisfied to its satisfaction. 

 

SECTION 5. Representations and Warranties. In order to induce the Lenders 
and the Administrative Agent to enter into this Amendment, each Loan Party party hereto 
hereby represents and warrants to the Lenders and the Administrative Agent on and as of the 
date hereof that: 

 
(a) Each of the Issuer, the Borrowers and the Restricted Subsidiaries (i) is 

duly organized, validly existing and in good standing (to the extent such concept exists 
in the relevant jurisdictions) under the laws of the jurisdiction of its organization, except, 
with respect to any Immaterial Subsidiaries that have no operations, to the extent the 
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failure to do so, individually or in the aggregate, would not reasonably be expected to 
result in a Material Adverse Effect, (ii) has the corporate or other organizational power 
and authority and all requisite governmental consents and licenses to (A) carry on its 
business as now conducted and as proposed to be conducted, except to the extent the 
failure to do so, individually or in the aggregate, would not reasonably be expected to 
result in a Material Adverse Effect and (B) to execute, deliver and perform its 
obligations under this Amendment and (iii) is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required, except to the extent the 
failure to do so, individually or in the aggregate, would not reasonably be expected to result in a 
Material Adverse Effect. 

 
(b) This Amendment has been duly executed and delivered by each Loan 

Party party hereto and constitutes a legal, valid and binding obligation of such Loan 
Party, enforceable against it in accordance with its terms, subject to applicable 
bankruptcy, insolvency, reorganization, fraudulent conveyance, moratorium or other 
similar laws affecting creditors’ rights generally and subject to general principles of 
equity, regardless of whether considered in a proceeding in equity or at law, and implied 
covenants of good faith and fair dealing. 

 
(c) Since December 31, 2017, there has been no Material Adverse Effect. 

 
SECTION 6. Reaffirmation of Guarantees and Security Interests. Each Loan 

Party hereby acknowledges its receipt of a copy of this Amendment and its review of the terms 
and conditions hereof and consents to the terms and conditions of this Amendment. Each Loan 
Party hereby (a) affirms and confirms its guarantees, pledges, grants and other undertakings 
under the Credit Agreement and the other Loan Documents to which it is a party, and (b) 
agrees that (i) each Loan Document to which it is a party shall continue to be in full force and 
effect and (ii) all guarantees, pledges, grants and other undertakings thereunder shall continue 
to be in full force and effect and shall accrue to the benefit of the Secured Parties, including 
the Lenders. 

 
SECTION 7. Expenses; Indemnity; Damage Waiver. Section 9.03 of the Credit 

Agreement is hereby incorporated by reference, mutatis mutandis, as if such Section were set 
forth in full herein. 

 
SECTION 8. Miscellaneous. 

 
(a) Amendment, Modification and Waiver. This Amendment may not be 

amended and no provision hereof may be waived except pursuant to a writing signed by 
each of the parties hereto. 

 
(b) Entire Agreement. This Amendment, the Credit Agreement (as 

amended hereby) and the other Loan Documents constitute the entire agreement among 
the parties with respect to the subject matter hereof and thereof and supersede all other 
prior agreements and understandings, both written and verbal, among the parties or any 
of them with respect to the subject matter hereof. 

 
(c) Governing Law; Jurisdiction; Consent to Services of Process. 

Section 9.09 of the Credit Agreement is hereby incorporated by reference, mutatis 
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mutandis, as if such Section were set forth in full herein. 
 

(d) WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY REQUIREMENTS OF 
LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL 
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING 
TO ANY LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER 
THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO 
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY 
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER 
PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AMENDMENT BY, 
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION. 

 
(e) Severability. Any provision of this Amendment held to be invalid, 

illegal or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to 
the extent of such invalidity, illegality or unenforceability without affecting the validity, 
legality and enforceability of the remaining provisions hereof; and the invalidity of a 
particular provision in a particular jurisdiction shall not invalidate such provision in any 
other jurisdiction. 

 
(f) Counterparts; Integration; Effectiveness.  
 

(i) This Amendment may be executed in counterparts (and by 
different parties hereto on different counterparts), each of which shall constitute an 
original, but all of which when taken together shall constitute a single contract. Except as 
provided in Section 4 hereof, this Amendment shall become effective when it shall have 
been executed by the Administrative Agent and when the Administrative Agent shall 
have received counterparts hereof that, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns. Delivery of an executed 
counterpart of a signature page of this Amendment by facsimile or other electronic means 
shall be effective as delivery of a manually executed counterpart of this Amendment. 

 
(ii) The words “execution,” “execute”, “signed,” “signature,” 

and words of like import in or related to any document to be signed in connection with 
this Amendment and the transactions contemplated hereby shall be deemed to include 
electronic signatures or the keeping of records in electronic form, each of which shall be 
of the same legal effect, validity or enforceability as a manually executed signature or the 
use of a paper-based recordkeeping system, as the case may be, to the extent and as 
provided Parts 2 and 3 of the Personal Information Protection and Electronic Documents 
Act (Canada), the Electronic Commerce Act, 2000 (Ontario), the Electronic Transactions 
Act (British Columbia), the Electronic Transactions Act (Alberta), or any other similar 
laws based on the Uniform Electronic Commerce Act of the Uniform Law Conference of 
Canada. 



16 

  

 

 

 
(g) Headings. Article and Section headings used herein are for 

convenience of reference only, are not part of this Amendment and shall not affect the 
construction of, or be taken into consideration in interpreting, this Amendment. 

 
(h) Reference to and Effect on the Credit Agreement and the Other Loan 

Documents. On and after the Second Amendment Effective Date, each reference in the 
Credit Agreement to “this Agreement”, “hereunder”, “herein” or words of like import 
referring to the Credit Agreement, and each reference in the other Loan Documents to the 
“Credit Agreement”, “thereunder”, “thereof” or words of like import referring to the 
Credit Agreement shall mean and be a reference to the Credit Agreement as amended by 
this Amendment. Except as specifically amended by this Amendment, the Credit 
Agreement and the other Loan Documents shall remain in full force and effect and are 
hereby ratified and confirmed and this Amendment shall not be considered a novation. 
The execution, delivery and performance of this Amendment shall not constitute a waiver 
of any provision of, or operate as a waiver of any right, power or remedy of the 
Administrative Agent or Lender under, the Credit Agreement or any of the other Loan 
Documents. This Amendment shall be deemed to be a Loan Document as defined in the 
Credit Agreement. 

 
[Remainder of this page intentionally left blank] 
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly 
executed by their respective authorized officers as of the day and year first above written. 

 
 

MARC ANTHONY COSMETICS LTD. 

By: (signed) Tim Bunch 
 Name: Tim Bunch 
 Title: President 

 

MAC PURE HOLDINGS, INC. 

By: (signed) Marc Anthony Venere 
 Name: Marc Anthony Venere 
 Title: Chief Executive Officer 

 

MAV BEAUTY BRANDS INC. 

By: (signed) Tim Bunch 
 Name: Tim Bunch 
 Title: President 

 

MARC ANTHONY US HOLDINGS, INC. 

By: (signed) Marc Anthony Venere 
 Name: Marc Anthony Venere 
 Title: Chief Executive Officer and 

President 
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MARC ANTHONY COSMETICS USA, INC. 

By: (signed) Marc Anthony Venere 
 Name: Marc Anthony Venere 
 Title: Chief Executive Officer and 

President 
 

RENPURE, LLC 

By: (signed) Marc Anthony Venere 
 Name: Marc Anthony Venere 
 Title: President 

 

ONESTA HAIR CARE, LLC 

By: (signed) Marc Anthony Venere 
 Name: Marc Anthony Venere 
 Title: President 
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ROYAL BANK OF CANADA, as a Lender 

By: (signed) Vishal Nayee 
 Name: Vishal Nayee 
 Title: Authorized Signatory 

 

ROYAL BANK OF CANADA, as Administrative Agent 

By: (signed) Ann Hurley 
 Name: Ann Hurley 
 Title: Manager, Agency 

 
  



[Signature Page to Second Amendment to Credit Agreement] 

  

  

 
CANADIAN IMPERIAL BANK OF COMMERCE, 
as a Lender 

By: (signed) Cameron Scott 
 Name: Cameron Scott 
 Title: Authorized Signatory 
  

By: (signed) James Day 
 Name: James Day 
 Title: Authorized Signatory 
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BANK OF MONTREAL, as a Lender 

By: (signed) Lisa Xu 
 Name: Lisa Xu 
 Title: Senior Associate, Canadian 

Commercial Banking 
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RAYMOND JAMES BANK, as a Lender 

By: (signed) Cormac Mac Lochlainn 
 Name: Cormac Mac Lochlainn 
 Title: SVP, Corporate Banking 
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NATIONAL BANK OF CANADA, as a Lender 

By: (signed) Michelle Flebig 
 Name: Michelle Flebig 
 Title: Managing Director 
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JEFFRIES FINANCE LLC, as a Lender 

By: (signed) J.R. Young 
 Name: J.R. Young 
 Title: Managing Director 
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