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201 Elizabeth Strast
Sydney NSW 2000
Australia

' . ' ‘ ‘ DX 107 Sydnay
DLA PHILLIPS FOX Tol +61 2 §286 8000
' Fax +61 2 9283 4144
www dlaphillipsfox.cam

Qur ref: HSC 0440316

* 26 June 2008

Attn: Company Announcements
By fax 1300 135 638

Dear Sir/Madam
Terramin Australia Limited - Form 604

We act for Deephaven Capital Management LLC (Deephaven).

We attach a Form 604 (Notice of change of interest of substantial holder) in
relation to Terramin Australia Limited ACN 062 576 238 on behalf of Deephaven in
accofdance with the Corporations Act 2001.

Joshua Theunissen Martin Jamieson
Senior Associate Partner

Direct +61 2 8286 8068
joshua.theunissen @ dlaphillipsfox com

Encl

Flease notify us if this communigation has been sent to you by mistake. If it has been, any client legal DLA Phillps Fox I3 a member of

privilege is not waived or lost and you are not entitied to uge it in eny way. Ebﬁrﬂﬁgrmﬁrgﬁ?:ﬂ‘gﬂﬁe s
separale 2nd dislnct lagar entiy
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1. Details of substanttal halder{1)

Nama

ACNIARSN (if
applicable)

Thare wes & changa |n

Deephaven Capital Managemant LLG

M7A
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B04 page 1/2 15 July 2001
Form 604
Corpuarations Act 2001
Secilon 6718
Notice of change of interest of substantial holder
To:  Company Namef  Temamin Australia Limited
Scheme
ACN/ARSN (82 576 238

the interests of the

gubstantial holder on

The pravicus netlee was

given to the company on
The previgus notice was

dated

24 Juns 2008

B April 2008
7 April 2008

2. Previoug and present voting powear

The total number of votes atiached t all the voting sharss in the company or veting interests in the scheme that the substantial

holder or 2n assoclate (2) hed a relevart interest
natics i the company or scheme, are as follows:

(3) in whan last required, and whan now required, to give a substantlal holding

Clags of zecuritias (4)

Pravious notice

Present natlea

Parzon's votes

Voting power (5)

Ferson's vales

Vating power (5)

Ordinary

5,004,562

5.01%

6,689,345

&.53%

3. Changes [n relavant interestz

Particulars of each change in, ar ehange in the natura of, relevant interasts of the substankial =harahald
sacurities of the company or schema, &
company of echeme are as follows:

&r ur en associate in vatlng
inge the substantlal hoider was last raquired to give a substantial halding notice' to the

Date af Person whose Nature of Consideration Class and -Persan's vates
change relevant interest changa (6} | given Inralation to number of affected
changad change (7) securities
affactac ]

17 Aprll | Daephaven Capltal | On-market 212,390 Ordinary Shares | 67,000
2008 Managemant LLC | share §7.000 -

: acquisition '
21 May | Deephaven Caplal | Op-market 18,772 Ordinary Shares | 5,200
2008 Maragement LLC | share 5200

. acquisifion
24 June | Deephaven Capital | Secondary 6,162,782 Ordinary Shares | 1,812,583
2008 ManaQEment LLC shara 1812 583
offering

4. Presaent relevant Interesty

Farticulars of ach relevant interest of the substantlal halder in voting securities after the change are as follaws:

Helder of Registered halder Person Nature of relevant Claes and- Person's votes
relevant of securities antitled to be imtarast (&) number of
interest reglstered as BECUrites
holder (8)

11GBE2524 \ B42E238 \HECO1
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Degphaven | Desphaven Deephaven | In #s capacity as | Ordinary 6,880,345
Capiltal Relative Value | Relative Invastment advisor | 6,889,345
Management | Equity Trading | Value Equity | to Deephaven
LLC Limited Treding Realatlva Value
Limitad Equity Tradlng
. Limitad

5. Changes in assoclation

The persons who have become assoclstes (2) of, ceased to be associgtes of, or have changad the natwre of their association (8)
with, the substantial halder in relation ta vating Interests in the company or scheme are as follows: :

6. Addrasses .
Tha addresses of tha person named in this farm are as follows:

Name and ACN (If applicable) Nature of azsoclation
NIA

Name Address .
Daephaven Capital Managemeant LLE 130 Cheshire Lane, Suits 102, Minratanka, MN 55305, Unitad
. States of Amarlea
| e ]
Signature
print na Thomgs Wagne/ capacity Chlef Compliance Officar

2
&)
4
(5)
(6)

(7

{=)

sgnhere | I //;,.‘.--—'""___ date 25 / 06 [ 2008
A

DIRECTIONS

It thers are @ number of substantial holders with similar or related ralavant interests {eq. a corporation and s related
corporations, or the manager and trustee of an equlty trust), tha names esuld be included in an annexurs 1o the form. K
the relevant Interests of a graup of persons are assentially similar, they may ba referred to throughout the farm s a
specifically narmed group i the membership of each group, with the names and addresses of members is clearly sei dut
in paragraph 6 of the farm,

See the definlflon of "associate” in section B of the Cerporations Act 2001.

See the definition of “relevant interest” In saction 608 and 671 B(7) of the Corporations Act 2001,

The voting shares of a company constitute one class unless divided into saparate classeas.

The person’s votes divided by the total voles In the body corparata er acheme multiplied by 100.
Include detalls of:

()  any relavant agreement or other circumstances bescause of which the change In ralevant interest oceurred, If
subsection- 871B(4) applies, a enpy of any document ssting out the ierms of any relevant agreement, and a
statement by the person giving full and accurate details of any wontrast, scheme or arrangament, must
accompany this form, logether with & written statement sertifying this contract, scheme or arrangement; and

(B)  any quallficetion of tha power of a person to exercise, control tha exerclse of, or influence the exarclse of, the

valing pawers or dispozal of the securities ta whish the relevant interest relatas (indicating clearly the particular
saturities to which the qualification applles),

See the definition of *relevant agreement” in section 8 of the Corporations Act 2001.

Detalls of the consideration must include ary and all benafits, maney and other, that any parsar from whom a relevant
interest was acquired hag, or may, become entitled to recaive In relallon to thet acquisition. Details must he included
even if tha benefit is conditional on the happening or not of & contingency. Details must be included of any benefit pald
an behalf of the substantial holder or s assactafion in relation to tha acquisitions, even if they are net pald directly 1o the
person from whom the relevant intarest was acquirad.

If the substantial holder Is unable to determina the identity of the peraen (g, if the relevant irterest arses bacauss of an
opfion] write "unknown".

Give details, f appropriate, of the present essociaton and any change in thet associate sinca the laet substantial holding
notica.

T1B852924 | 425236 \ HEGO
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This is Annexure A of 34 pages referred to in form 604 Notice of Change of Interest of
' Substanial Shareholder

DEEFHAVEN CAPITAL MANAGEMENT LLC

I, Thomas Wagner, am the duly elected, qualified and aéting Chief Compliance Officer of
Deephaven Capital Management LLC, a Delaware lirmnited liability company (the
“Company™), and I hereby certify as follows: -

1, Attached as Exhibit A is a true, ﬁccurata;, correct and complete copy of an
. Investment Management Agreement, dated as of January 3,,2006, by and

between the Company and Deephaven Relative Value Equity Trading Ltd.
and the other funds party thereto.

2. Attached as Exhibit B iz a true, accurate, correct and complete copy of an
Investment Management Agreement, dated as of January 3,|2006, by and
between the Company and Deephaven Event Trading Ltd. '

3. Attached as Exhibit C is a true, accurate, correct and complete copy of a
- Certificate of Incumbency on behalf of the Company.

I have executed and delivered this certificate on 22 Janu 2008, and all maiters I have
certified are true, correct and complete as of spemdate.

e

o~

Néne: Thomas Wagner
Title: Chief Compliance Officer
Deephaven Capital Management LLC
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EXHIBIT A

Investment Management Agreement, dated as of J armary 3, 2006, by and beﬁwean the

. Company and Deephaven Relative Value Equity Trading Ltd. and the other funds party
thereto '
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DEEPHAVEN MARKET NEUTRAL MASTER FUND LP -
DEEPHAVEN DISTRESSED OPPORTUNITIES TRADING LTD.
DEEPHAVEN DOMESTIC CONVERTIBLE TRADING LTD.
DEEPHAVEN INTERNATIONAL CONVERTIBLE TRADING LTD.
DEEPHAVEN RELATIVE VALUE FQUITY TRADING LTD.
DEEPHAVEN GROWTH OPPORTUNITIES TRADING LTD,

' DEEPHAVEN RV Sus FUND LTD.

.. DEEPHAVEN CAPITAL MANAGEMENTLIC

INVESTMENT MANAGEMENT AGREEMENT

DATED AS OF JANUARY 3, 2006
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INVESTMENT MANAGEMENT AGREEMENT
by and between

DEEFHAVEN MARKET NEUTRAL MASTER FUND LP
DEEPHAVEN DISTRESSED OFPORTUNITIES TRADING LTD.
DEEPHAVEN DOMESTIC CONVERTIBLE TRADING LTD.
DEEPHAVEN INTERNATIONAL CONVERTIBLE TRADING LTD.
DEEFPHAVEN RELATIVE VALUE EQUITY TRADING LTD,
DESPHAVEN GROWTH OFPORTUNITIES TRADING LTD.
DEEPHAVEN RV SUB FUND LTD.
and
DEEPHAVEN CAPITAL MANAGEMENT LLC
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INVESTMENT MANAGEMENT AGREEMENT

This Investment Manapement Agreement (the “Agreement™) is made, as of the
date set forth on the cover hersof, by and between the private investment vehicles exscuting this
agreement (collectively referred to as the “Fond”), and DEEPHAVEN CAPITAL

MANAGEMENT LLC (the “Tovesiment Manager™), a United States limited Nability
compary.

WITNESSETH:

WHEREAS, the Fund has been orgenized to engage in spsculauvc Investments In
T:lvestmeut Instruments (as deﬂued below in Section 1(1)).

WHEREAS, the Fund is a master fimd through Deephaven Market Neuiral
Fund Limited, a British Virgin slands company (the “BVI Fund”), Deephaven Marlcet
Neutral Foud ]'..'LC a United States limited linbilify company (the “U.8. Fund™) and certain

“dthet ‘gallective mvestinedt velielsy sponsored o fishaged By Hie Hivestieit Man4gst, powls o
their eapital;

WHEREAS, the Investment Manaper is the managing member of the T.S. Fund .
and the investrnent Manager of the BVI Fund;

WHERKEAS, the Advisor had previously been appointed as the investment
advisor 1o the Fund pursuant to an Advisory Agreement dated June 9, 1999;

WHEREAS, the Advisor continued 4o act as the investment advisor to the Fund
pursuant to an Amended and Restated Advisory Agreement dated December 31, 2003;

WHEREAS, the Advisor eontimied to act as the investment advisor to the Fimd
pursnant to a Second Amended and Regtated Advisory Apgreement dated May 1, 2004

WHEREAS, Deephaven Market Neutra] Mastcr Fund LP (the “Master LP™)

invests substantially all of iis assets in the other private investment partmerships executing this
agreement; and

WHEREAS, the Fund wishes to coptinne the appointment of the Investment
Manager to mapage the investment of its assets, and the Investment Manager is willing to
continue such appointment, in sach case on the terms set forth herein,

NOW THEREFORY, in consideration of the premises and the mutial covenants
contzined herein, the partics hereto agree as follows:

1. Eetention of the Investment Menager.

(a)  The Fund hereby refains the Invesmment Mamager, and the Investment
Mznager hereby agrees to act, as Investment Manager of the Fund to trade, invest and reinvest
the capital of the Fuad in the sole discretion of the Investment Manager. The Fund has firnished
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to the Investment Manager a copy of the Fund’s Memorandum and Articles of Association
(collectively, the “Articles™) as well as the Confidential Information Memoranda of the BVI
Fund dated May 2005 end the Confidential Private Placement Memoranda of the U.8. Pund
dated May 2005 (collectively, the “Memorandum®), and will fom time to tme frnish the
Investment Menager with copies of any supplements or amendments thereto. All investments of
the Fund shall at all times conform to and he in accordance with the requirernents imposed by:

(i) any provigion of applicable law; and (ii) the provisions of the Articles and the Memorandum,
as supplemented and amended from time to time and delivered to the Investment Mmnager.

()  The Investment Manager shall have, and is hereby pranted. the

- Qiscretionary authority, power, and right, for the acoount and in the name of the Fund: (1) to enter

into all tremsactions and other mdertakings that the Investment Manager may in ifs discretion
deem necessaty, or advisable to carry out such investment decisions; (if) to determine im its
discretion the composition of the assets of the Fund, including determination of the purehage,
retention, or sale of the securitics, derivatives, cash, and other investments comtained in the
pattiolio; (jif) to issue orders and instruetions with respect to long and short positions, on margin

-~ 0T -Otherwise, .in,.among other things, common stocks, preferred stocks, bonds, notes, commercial

paper, warrants, rights =nd opfions, swaps, swaptions, collars, cape and floors, cumency
forwards, fatures contracts and options thereon and other securities and derivatives (including
any over-the-counter derivatives) selected by the Invesment Manager (collectively,
“Investment Insiruments™); (iv) to purchase (or otherwise acquire), sell (or otherwise dispose
of), and invest in the Investment Instruments; and (v) to select and open, meintain, and close ane
o1 more trading accoumts with brokers and dealers for the execuiion of transactions on behalf of
the Fund and 1o negotiate, enter into, execute, deliver, perform, renew, extend, and terminate all
confracts, agreements, and other undertaldngs on behalf of the Mmd with brokers, dealers, or
other counterparties, including, but not limited to, cxccuting broker apreements, prime hroler
agreements, account egreements, “repurchase agreements,” “reverse repurchase agreements,”
securities lending and hypothecation agreements, marpin lending, custody account and sweep
agreements, options agreements, ftures agreements, forcign cxchange agreemants, contracts for
differences master agreements, “principal-to-principal” transactions, “agency rross” transactions,
brokered trades, any agreement docnmented pursuant to any Intemahonal Swaps and Derivatives
Aszsociadon, Inc., The Bond Market Association, or British Bankers® Association “Master
Agreement,” and all other mammer of related or similar agreements or tansactions, and
borrowing or raising money on the Food's behalf, as in the opimion of the Investment Manager
may be necessary or advisable or. incidental to the carrying out of the objectivez of this

Agreement in accordance with the rules, regulations, and practices of relevent markets and
Jurisdictioms.

(¢) - The Investment Manager shall endeavor to keep the capital of the Fund
invested to such extent as the Investment Manager may from.time.to time desm adviseble, but
the Tavestment Manager may, if it deerns doing so to be advisable, maintain any portion of the
assets of the Fund in cash or cash-equivalents. The investments and reinvestments made by the
Investment Manager shall be based on such research and ingniries as the Investment Manaper

. may deem advisable. The investment and reinvestment of the capital of the Fund, or the

borrowing of any moenies on behalf of the Fund, on either a secured or unsecured basus shall be
exclusively within the control and discretion of the Investment Manager.
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(d The Fund has no formal diversification policies, and there are mo
limitations on the sirategies which the Investment Manager may implement, the concentration of

its positions or the markets and instriments in which it may trade on behalf of the Fund (subject
to Section 1{a)).

2. Principles of “Corporate Dpporfunity” Not Applicahle.

(8)  “The principles of the doctrine of “corporate opportunity” or other similar
Tights or claims shall not epply to the Investment Mapager's dealings with the Fund (which shall
be strictly on an independent contractor basis as contemplated by Section 12) or to the dealings
of any other Iuvestment Manager Party (as d=fined below in Section 7) with the Fund, and the

Fund hereby waives, relinguishes and renounces any sach night or claim, whether now in
existence or arising in the future.

. (b)  The Investment Manaper shall have no obligation to engage in amy
frémsaction or malee any investment for the Fund, frrespective of whether one or more Invesiment
e ____Manager Parties do-so for their own accounts, and neither ihe Fuind nor any Shareholder shall

bave any ripht of first réfisal, co-investment or other righis with respect {0 any such transaction
or mvestment. ’ :

: (c)  Nothing in this Agreement shall pive the Fund or any Shareholder any
night to participate in or to teceive the benefits of any activity or vemture of the Investment
Manager (except as expressly set forth herein) or of any other Investment Manager Party.

3. Net Asset Value: Reserves.

{(a) In valiing the Fund’s assets the Investment Manager may conclusively
rely on estimates received from third parties, and shall have no responsibility for the accuracy of

any such estimates. In no event shall the Investment Managér be required to obtain third-pariy
appraisals.

(b)  The Investment Manager shall valve other investments held by the Fund
which do not have a readily ascertainable market value as the Tnvestment Manaper may
determine. For the avoidance of doubt, the Investment Manager may determine to usea different
value for any Fund property than would be assigned to such property pursuant to Section 3(a)

and (e)—(d), if the Investment Manaper determines that doing so would better reflect fair marlcet
valne, ‘

(¢)  The Investment Manager shall have no liahikity for any vahmtion made by
the Investment Manager in good faith, irrespective of whether snch valpatian subsequently
proves to be materially invorrect. Without limiting the foregoing, for all purposes of thiz
Agreement including, without Hmitation, the determination of the Net Asset Value of the Fund,
the assets of the Fund shall, except to the extent otherwize determined by the Investment
Mapager, be valued according to the following principles: - '

) Securities which are listed on one or more United Stetes or foreign
securitics exchanges (including securties which ate pracipally traded onm the Nationmal
Agsociation of Securities Dealers, Inc. Antomsted Quotation Systerm) are valued at their closing .




26/06 "08 12:20 FAX 61 2 9283 4144 DLA PHILLIFS FOX SYDNEY

foil

price, If no gale oceurred on the valuation date, the market convention of the local market is
used to ascertain the closing price on such day (other than as contemplated by (v) below).

(i)  Unlisted securities and listed securities that trade predominantly in
the over-the-counter market ere valued at the mean of their closing bid and ask priees in the
over-the-counter mearket. '

(ii) Convertible securities may be valued at a premium over their
conversion value which reflects the mean of the premivm bid and ask over the conversion valne
as quoted by dealers. Og the other hand, convertible securities méy be valued at their conversion

value, as adjusted for any costs which wonld be incurred in the event of conversion, if the Board -

of Directors of the Fund (the “Directors™) (or, in the case of the Master LD, the Tovestment

Meanager in its capacity of gemeral pariner) of determine that such price more accurately
represents the value of such securities,

(iv)  Over-the-counter derfvatives fransactions are valued on the hasis of

-~ the-Securifies eomponents-whose economics the Aexivatives reflonts = - -—— —mm

(v) If on the date as of which any valuation is being mads, the
exchange or market designated by the Directors (or, in the case of the Master LF, the Investment
Meanager in its capacity of genera} partner) for the vahuation of any given security is not open for
business, the valuation of sneh security is determined ag of the last preceding date on which such
cxchange or market was apen for business,

(vi)  Securities for which there is no readily available marlet value ae
valued in the good faith discretion of the Investment Manapes, '

{vi) Notwithgtanding the provisions of paragraphs (1-{v) above, the
Directors (or, in the case of the Master LP, the Investraent Manager in its capacity of general
pariner) may determmine a different value for any security than wonld be assigned to such security
pursuant to such paragraphs, if the Directors (ar, in the case of the Master LP, the Investiment

Manager in its capacity of general partner) believe that doing so would better reflect firle market
value,

(@  No value shall be asctibed to goodwill or other intanpible assets of the
Fund. ‘

(e)  The Investment Manager’s determinatiom of the valie of Furd property
ghall be final and conclusive a3 to all Shareholders.

() Net Asset Value will be determined m US Dollars and will equal the value

of the Fund’s assets less the amount of its lishilities es of the close of business in New York City
on the date of determination,

(g)  Net Asset Value shall be reduced by all reserves which the Investment
Manager may defermine are necessary or advisable for (i) the payment of unknown or mmfixed
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lizbilities or contingencies, as well as of estimated and/or accrued expenses, or (1) any other
TRES0N.

(h)  The Fund may suspend the determination of the Net Asset Value and the
redemption by the Fund of Shares, for the whole or eny pert of any period (i) during the
existence of any state of affairs (inchuding the restriction of trading in eny one or more markets)
which, in the opinion of the Directors (or, in the case of the Master LD, the Iovestment Manager
m its capacity of general partner) make the detempination of the price, value or disposition of the
Fond’s investments impractical or prejudicial to its nvestars or (11) m which digtributions or

~withdrawals would, in the opinfon of the Directors (or, in the case of the Master LP, the
Investment Manager in fts capacity of general parter), result in a violation of applicable law,

All Shareholders will be notified of eny such suspension, and the termination of such guspension,
by means of a written notice.

4, Compengation: Expenses,

e (@) ——The Fund shall .pay_the_]'Jwestmenta.Managef..such_fees--as-shaﬂ- be.agreed —— ——— - -~
upon from time to time or such other fec a3 is then specified in the Memorandum.

(b)  The Fund shall pay such costs and expenses incurred by or on behalf of
the Find in connection with its management and operstion as shall he apreed upon from fime to
time or as is then specified in the Memorandum., - - Co '

(e)  The Investment Manager shall not be oblipated to refund or otherwise
account to the Fund for suy costs or expenses that may be paid by or benefits that may be

received from brokerage firms to which the Investment Manager directs any investment activity,
account management or other actvities of the Fupd,

5. Reports to tha Fund.

-The Investment Manager shall submit or cauze to be submitted to the Pund such
performance and finaneial reports as the Fund shall from time to time reasonably require.

6. _ Brokerage Practices.

(2)  The Investment Manager is authorized to place orders for the éxecution of
transactions on behalf of the Fund and has sole discretion to place such orders with or through

any futwres commigsion merchant, broker, dealer or issuer it may select (collectively,
“hrokers”). In selecting brokers for the Fund, the Investment Meanager may consider, among
other things, a broker's rates, reliability, financial condition, general operational and execution
capabilities, and research and other services furnished to the lavestment Manager.

()  The Investment Manager essumes mo responeibility for the actions or
omissions of any broker selected by the Investment Manager in good faith, -

(¢)  The Investment Manager may aggregate sale and purchase orders of

Invesiment Instruments held by the Fimd with similar orders being made simnltaneously for
other accounts, if, in the Investment Manager's reasonzble judement, such agpregation is

N
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reasonably likely to result in an overall economic benefit to the Fund based on an evalnation that
the Fund is benefited by relatively better purchase or sale prices, lower commission ExXpenses,
beneficial iming of transactions, ar a combination of these and other factors. In many nstances,
the purchase or sale of Investment Instruments for the Fund will be effected simultzneously with
ihe purchase or sale of like Investment Instnimments for ofher accounts. Such transactions may be
made at slightly different prices, due to the volums of Tnvestment Tnstroments purchaged or sald.
In auch event, the average price of 2ll Investment Instruments purchssed or scld in such
transactions may be determined and, at the Investment Manager’s sole discretion, the Fund may
be charged or eredited, as the case may be, with such averape price.

{d) In accardance with applicable regulations, the Investment Manager may
allocate futures trades made pursnant to investment strategies to be used for the Fund and certaim
other accounts after execution. These allocations will be made so that all accounts are trested
fairly and non-preferentially over time. The Investment Manager reviews these allocations to
emsure that they are made in & manner consistent with the investoent strategy In question, Due
to confidentiality concemns, investors will not be permitted to review such allocations,

7. Liability of the Tnvestment Manager: Indemnification,

(2) (1) The Investment Manager, it affiliates and their respective owners,
principals, affiliates, agents and employees (collectively, “Tnvestment Manager Parties”) shall
not be liable to the Fund or any Shareholder except due to condvct by the Investment Meanager
constituting gross negligence, imtentional misconduct or having acted in bad faith and otherwise

than in a manner believed to be in, or not opposed to, the best interests of the Fund or breach of
this A preement.

(i) In addition, the mvestment Manager shall not incwr any individual
liability ar responsibility for any detemmination made, advice given or other action taleen or
omitted by it in good faith with respect to the determination of the value of the assets of the Fund
or for any taxes payable by the Fund. :

)] The Fund ghall indemnify and hold harmless the Tovestment Manager
Parties from and against any clsims, costs, expenses, damapes or losses (inclding, without
Iimitation, from and against auy judgment, setflement, attorneys’ fees and other costs ar EXPELEes
incurred in coanection with the defense of any actual or threatened action or proceeding;
collectively, “Losses™) except for Losses directly athibutable to conduct for which the
Tavestment Manager wonld be liable under Section 7(a). The Investment Manager Parties will
not be liable to the Fund for actions meeting the foregoing standard of indemmification,

(&) The temaination of any action, swit or proceeding by judgment, order,
seitlement, conviction or upon a plea of nolo confendere or its equivalent chall not, of itself,
credte a presurnption that the Investment Manager Party did not meet the standard of exculpation
set forth  Section 7(a) or, with respect to any criminal action or proceeding, that the parson had
reasenable canse to believe that such Investment Manager Party’s conduct was umlawful.

(d) Exf.neuses mewred in defending a eivil or criminal action, suit or -
proceeding may be paid by the Fund in advance of the final disposition of the action, suit or
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proceeding, as authorized by the Fund in the specific case, upen recelpt of an undertaking by or
on behalf of the Investment Manager Party subject to such action, suit or proceeding to repay that

amotmt, unless it shell ultimately be detenmined that the Investment Manager Party is entitled to
be mdammﬁed by the Fund as antherized in this Section.

(¢)  The Investment Manager Parties will not be lizble to the Fund for fajlurs
to obizin the lowest negotiated brokerage commission rates, or to cornhine or arranpe orders so
88 to obtain the lowest brokerage commission rates, or for failure to recaphme any brokerage
commissions for the benafit of the Fund. Mozeover, the Invesiment Manager Parties will not be

liable for any claims or Losses due to cireumstances beyond thefr control, or duo to the actions or
omissions of a third party.

i) The indemmification provided by this Section shall mei be deemed
exclusive of any other rights to which those seeling indemmificafion may be entitled and shall
continue as to a person who has ceased fo be an Tnvestment Manaper Party, and shall imare to the
benefit of the heirs, execirtors and administrators of such person.

8 Other Activities of the Investment Menager.

(8 The Fund recoguizes thai the Investment Manager Parties have
investrnents of their own and are acting as ivestment rmanager for others. The Fund also
recognizes that the Investment Manager-Partiss may be or become associated with other
investment entities and engage in investment management for others. Bxcept to the extent
necessary to perform its obligations hereunder, nothing herein shall be deemed to limit or restrict
the ripht of amy Investment Manager Party to engage in, or to devote imes and attenron to the
mapagement of any other business, whether of a similar or dissimiler patore, or to render
services of any kind to any other corporation, firm, individua] or association. As a result, amy
Investment Manager Party and other clients may hold substantial posifons in Iovestment
Instruments that are owned by the Fund. If the Tnvestment Manager Parties and other clients
hold 2 substantial position in # particular Investment Jpstwment, lguidity and concentration
considerations may limit the ability of the Investment Manager to add to the position on behalf of
the Fund or other clients or to readily dispose of the position, Tt is tnderstood by the Fimd that
although the availability of Investment Instruments at acceptable prices may from time to time be
limited, it is the policy of the Investment Manager Parties to allocate purchegas and sales of such
Investment Instruments in a manner desmed fair and equitable to all clients, including the Fund.
The Investment Manager may on occasion give advice or take action with respect to those
accounls that differs from the advice given with regpeet to the Fund.

- (b)  The Fund recognizes that the Investment Managex Parties (i) may engage
in or possess an interest, direet or indirect, in any buginess venture of any nature or desexiption
(including other investment finds) for its own account, independently or with others, inclnding,
without limitation, any business, mdustry or activity in which the Fund may be interested n
investing or may also have investments, and (i) may do so without any obligation to report the
same to the Fund or any Shareholder or to afford the Fund or any Shareholder any opportuaity to
participate therein. Neither the Fund nor any Shareholder shall have the right in or to any such

- independent venture or investnent or the revenues ar profits derived therefrom.  Althongh the
Investment Manager anticipates. paying to the Fund the amount of any director’s fees, consulting

\\\\\\\\\
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fees or other compensaiion received by the Investment Manager from auny cntity in which the
Fund hag an interest, to the extent that such fees are received as a divect result of the Fund
holding such interest, none of the Invesiment Manager, any affiliate of the Investment Manager
or any of their principals, agents or employees shall bave any obligation to pay over to the Fund
ey armounts which any of the foregoing may receive as a result of rendering special services

(not directly aftritmiable to the Fund’s interest) to any company or veninre in which the Fund
mvests. '

{c)  From time to time, anoiher advisory client of the Investrent Manager may
invest in, or withdraw an invesiment from, an investment in which the Fund is invested, is
withdrawing its investment from, or iz not igvested. In addition, the Investment Manager may

recorromend that the Fund purchase or sell an investment that is being sold or purchased by
another advisory client.

(d) Anything herein to the contrary notwithstanding, the Investment Manager
ghall not acquire nvestment Instroments from or sell Investment Instruments to the Fund withont

— the-prior-consent_oi’all of the Shareholders; provided, however, tha- this prohibition ghall not______________.
apply to any coniribution of Invegtment Instruments to the Fund by the Investiment Manager.

o Tenm.

This Agreement shall commence upon the date set forth on the cover hereof and
confinue for one year. This Agreement shall antomatically renew for additional one year terms

unlese either party provides the other with written notice at least 90 days prior to the expiration
of a one year term thet the Agreement shell not be renewed.

10. Notice,

Any notice or other document, if served by (&) post, shall be deemed to have been
served five days after the fime when the letter containing the same is posted, (b) facsimile, shall
be deemed to have been gérved ipon confirmation of receipi, and (c) recopmized dslivery gervice,
shall be desmed to have been served 48 hours after the time when the letter containing the same
is delivered to the courier zerviee, and in proving such service it shall be sufficient to prove that
the letter conmtsining the notice or documents was properly addressed and duly posted or
deliversd to the courier. Amy notice received after the close of business (Cayman time) an 2
Business Day or received on a day other than a Business Day may he deemed by the Directors
(oL, in the cage of the Master LP, the Investment Manaper in its capacity of general partner) to be
raceived on the next following Business Day. Addresses for notices are get forth below. Notice
of any change of address shall be given pursuani to this Apreement,

To the Fund:

[Fund Name]

/o TWR. Bervices Limited
Creigmuir Chambers
Roed Town, Tortola
Botish Virgio Islands
Telephone: 284-494-2233

L et ] e A

.,
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Faceimile: 284-204-3547
To the Investment Manager;

Deephaven Capital Management LLC
130 Cheshire Lane, Suite 102
Minnetonka, MIN 55305

Telephone: (952) 249-5700
Facsimile: (932) 249-5320

11.  Recordkeeping.

(8} The Investment Manager shall make reasonsble cfforts to send to the
Fund, or otherwise arrange that the Fund receive, periodic statements of the Funds imvestments.
The Investment Manager shall fumish to the Directors such firther information concerning the

Investment Manager®s management of the Fund’s account as the Dirgctors may reasonahly
request,

(b)  The Investment Mannger shall retain, or arrange for the retention of, for =
period of at least two years, copies of any documents generated or received by the Investment
Manager in the ordinary course of business pertaining to its manapement of the Fund's
inveslments. At the reasonzble request of the Directors, the Investment Manager shall sive the
Fund (at the expense of the Fund) reasonable aceess to such doevments and shz]l permit the Fund
and its representatives to copy such documents, ’

12. Independent Contractor,

For all puposes of this Apreement, the Iavestment Manager shall be an
independent contractor and not an employee or dependent agent of the Fund. Nothing in this
Agreernent shall be construed as making the Fund a pariner or eo-venturer with the Invesment
Manager or any of its affiliates or other clients, Except ns provided in this Agreement, the .
Investment Manager shall have no authority to act for, bind, obligate ar represent the Fund, -and
shall be subject to none of the fiduciary duties of a partnex, director or officer in respect of the

Fund. This Agreement establishes and limits by its terms the Investrnent Manapes™s obligations
to the Fund,

13. Mo Assipnment.

Neither the Fund nor the Ivestment Manager may assign any of its riphts
hereunder without the prior written congent of the other party hereto. This Agreement shall not
be construed to confer any benefit on any person other than the Fund and the Investment
Manager znd their respective successors and assigness. For preater certainty, no Shareholder
shall, in such capacity, have any rights hereunder or be in amy respect a third-party beneficiary
hereof. For the avoidance of doubt, the [nvestment Manager may only assign its rights

hereunder in compliance with the U.S. Investment Advisers Aet of 1940, as amended (the
“Advisers Act™). : :

1 ———— e e s g 4, . S
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14.  Counterparts; Facsimiles.

This Agreement may be execﬁtad in one or more ceunterparts, each of which
shall, however, togsther constitute one and the same document. Facsimile signature pages shall
have the same binding forca and effect a3 original capies.

15.  NoWaiyer.
No failure or delay on the part of either the Fund or the Investment Menager in

exercising any right, power or remedy hereunder shall operate as a waiver thereof, nor shall any
single or partial exercise of any such right, power or remedy prectude any other or further

exercise thereof or the exercise of amy other right, power or remedy. Agy waiver granted

herennder must be in writing and shall be valid only in the specific instance m which given.
16.  Headinps aod Captions.

All headings and captions contained mn this Agreement, as well as the table of

contenis, are inseried for convemence of Teference oy and #hall oot be desrmed a part of this
Agreement.

17. Prunmms and Plurals.

Wherever tI:ua context may require,-amwy pronoun used herem shall include the
corresponding mageuline, feminine or neuter forms, and the smg'ular form of nouns, pronouns
and verhs shall inelude the plural and viee versa,

13.  Binding Rffect: Benefit.
This Apreement shall be binding upon and, cxcept as otherwise provided in this
Apreemnent, shall mure to the benefit of the Fund, the Investment Manager, all persons

indermmifled hereunder and their respective successors, -transferees, custodians, executors,
administrators, legal representatives, heirs and assigness.

1. GOVERNING LAW: VENUE.

THIS AGREEMENT IS MADE PURSUANT TO AND SHALL BE
GOVERNED BY THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO
PRINCIPLES OF CONFLICTS OF LAW, NOTWITHSTANDING THE PLACE WHERE
THIS AGRFEMENT I[85 EXECUTED EY EITHER PARTY GR THE LOCATION OF ANY

,OFFICE, VENTURE OR. OPERATION OF THE FUND OR THE INVESTMENT MANAGER.

ANY ACTION OR PROCEEDING BROUGHT BY ANY INVESTMENT MANAGER
PARTY AGAINST ONE OR MORE SHAREHOLDERS OR THE FUND RELATING IN ANY
WAY TO THIS AGREFMENT MAY, AND ANY ACTION OR, PROCEEDING BROUGHT
BY ANY OTHER PARTY AGAINST ANY INVESTMENT MANAGER PARTY OF THE

FUND RELATING IN ANY WAY TO THIS AGREEMENT SHALL, BE BROUGHT AND

ENFORCED IN THE COURTS IN THE STATE OF NEW YORK OR (TO THE EXTENT

'SURJECT MATTER JURISDICTION EXISTS THEREFOR) IN THE COURTS OF THE

UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, AND THE FUND
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AND THE INVESTMENT MANAGER IRREVOCABLY SUBMIT TO THE JURISDICTION |

OF BOTH SUCH STATE AND FEDERAL COURTS IN RESPECT OF ANY SUCH ACTION
OR PROCEEDING. THE FUND AND THE INVESTMENT MANAGER IRREVOCABLY
WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION THAT
THEY MAY NOW OR HEREAFTER HAVE TOQ LAYING THE VENUE OF ANY SUCH
ACTION OR PROCEEDING IN THE COURTS OF THE STATE OF NEW YORE OR N
THE COURTS OF THE UNITED STATES FOR THE SQUTHERN DISTRICT OF NEW
YORK AND ANY CLATM THAT ANY SUCH ACTION OR PROCEEDING BROUGHT IN
ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORTUM.

20.  Eotirs Apreement.
This Agreement containg the entire agreement and understanding of the patties

hereto relating to the subject matter hereof, and smpersedes, any prior agreements and
understandings of the parties relating to such subject matter:

21. Severability.

In the event that any provision of this Agreement is held to be invalid or
unenforceable in any jurisdiction, such provision shall be deemed modified to the miniTmm
extent necessary so that such provision, as so modified, shall tio longer be held to be invalid or
unenforeeable. Any such modifieation, invalidity or nnénforceability shall be sirictly Hmited o
both such provision and such jurisdiction, and in each case to no other. Furthermore, in the avent
of any such modification, invalidity or unenforeeability, this Agreement shall be interpreted so as
1o achieve the intent expressed herein to the fullest extent permiitted by applicabls law in the
Junisdietion in question and otherwise as set forth herein.

22, Repnlation 4.7 Iepend.

PURSUANT TO AN EXEMPTION FROM THE COMMODITY FUTURES
TRADING COMMISSION IN CONNECTION WITH ACCOUNTS OF QUALTFIEY)
ELIGIBLE PERSONS, THE MEMORANDUM IS NOT REQUIRED TO BE, AND HAS NQT
BEEN, FILED WITH THE COMMISSION. THE COMMODITY FUTURES TRADING
COMMISSION DOES NOT PASS UPON THE MERITS OF PARTICIPATING IN A
TRADING PROGRAM OR UPON THE ADEQUACY OR, ACCURACY OF COMMODITY
TRADING ADVISOR DISCLOSURE. CONSEQUENTLY, THE COMMODITY BUTURES
TRADING COMMISSION HAS NOT REVIEWED OR APPROVED THE TRADING

FPROGRAM OR. THE MEMORANDUM.

23, Adviserg Act Compliance: No Waiver of Righes.

() Any provisions of this Agreement which are constmied to violate the
Advisers Aet shall be deemed il and void ab mito.

(b)  The Fund shall not, as a result of any provigion hereof, he deemed to have

waived any rights which the Fund may have nader any federal or state secimities, commodities or
othet Jaws, '

11
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EXHIBIT B

Investment Management Agreement, dated as of January 3, 2006, by and between the
Cornpany and Deephaven Event Trading Ltd. '
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AMENDED AND RESTATED INVESTMENT
MANAGEMENT AGREEMENT

This Amended and Restated Investment Management Agreement (thé

“Agreement”) is mads, as of the date set forth on the cover hereof, by and between
DEEPHAVEN EVENT TRADING LTD. (the “Fund”), a Cayman' Islands exempted

company, and DEEPHAVEN CAPITAL. MANAGEMENT LLC (the “Invesiment
Manager™), a United States livnited liability company,

WITNESSETH:

WHEREAS, the Find iz a2 company formed tnder the laws of the Cayrman

Islands to engage in speculative investments in Investment Instruments (as defined below in
Seetion 1(bY). '

WHEREAS, the Fund is a master fimd through which Deephaven Event Fund

Ltd., 2 Layman Islands exempied company (fhe *Uayman Fand™), Deephiven EVEat Fund

LiC,a

United States limited liability company (the “T1.S. Fund”) and certain other

collective 1nvestment vehicles sponsored or managed by the Investment Manager, pool their
capital; ' : '

: WHEREAS, the Investment Manager is the manapging member of the 1.8, Fond
and the investment manager of the Cayman Fund; and

WHERKAS, the Fund wishes to continme the appointment of the Investment -
Manager to manage the invesiment of its assets, end the Mvestment Manager is willing to
contitiue such appointment, in each ¢ase on the terms zet forth herein,

NOW THEREFORE; in conzideration of the premises and the mutual covenants
contained herein, the parties hereto apree as follows:

1. Retention of the Tnvestment Manager,

(@) The Fund hereby retains the Investrment Manager, and the Investment

Manager hereby 2grees fo act, as Invesiment Manager of the Pund to trade, invest and reinvest -

the capital of the Fund in the sole discretion of the Investment Manager. The Fund has fArnished
to the Investment Manager a copy of the Fund’s Memorandom and Articles of Association
(collectively, the “Ariicles™) as well as the Confidential Tuformation Memorandum of the
Caymsan Fond dated March 2005 and the Confidential Private Placement Memorandum of
the U.S. Fund dated March 2005 {collectively, the “Memorandum®), and will from time to -
time furnish the Investment Manager with copies of any supplements or amendments thereto,
All invesimentz of the ¥und shall at all times conform to and be in accordsnece with the
requirements impoged by: (i) any provision of applicable law; and (i) the provisions of the

Artticles and the Memorandum, as snpplemented and amended from time to time and delivered to _

the Investment Manager.
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(b) ~ The Investment Manager shall have, and iz hereby granted, the
discretionary authority, powes, and right, for the account and in the name of the Fund; (3) ta enter
ito all tremsactions and other undertakings that the Investment Manager may in its discretion
deem necessary or advisable to camy out such investment decisions: {ii) to determine in its
discretion the composition of the assets of the Fund, inclnding determination of the purchase,
retention, or sale of the securities, derivatives, cash, and other investments contained in the
portfolio; (iif) to issue orders and instructions with respect to long and short positions, on margin
or otherwise, in, among other things, cormmon stocks, preferred stocks, bonds, notes, commercial
peper, warrants, rights and options, swaps, swaptions, collars, caps and floors, CUITEOCY
forwards, futires contracts and options thereon and other securities and dervatives (inclnding
zuy over-the-counter derivatives) selected by the Imvestment Manager (collectively,
“Investment Instruments®); (iv) to purchase (or otherwise acquire), sell (or otherwise dispose
of), and invest in the Iuvestment struments; and (v) to select and Open, malntain, and close gpe
or more trading aseounis with brokers and dealers for the exeention of transactions on behalf of
the Fund and to negotiate, enter into, execiuts, deliver, perform, renew, extend, and terminate all
contracts, agreements, and other undertakings on behalf of the Fund with brokers, dealers, or

agresments, account agreements, “repurchase apreemecnts,” “Teverse repurchase agreements,”
securities lending and hypothecation agreements, margin lending, enstody account and swesp
agreements, options agreements, fitures agreements, foreign exchange agresments, contracts for
differences master agreements, “piincipal-to-principal” transactions, “agency erosg” {ransactions,
brokered trades, any agreement documented pursusnt to any International Swaps and Degivatives
Association, Inc,, The Bond Markst Assogiation, or British Bankers’ Agsociation “Master
‘Agreement,” and all other manner of related or similar agreements or transactions, and
borrowing or raising money on the Fund’s behalf as in the opinicn of the Tnvestment Magpager
may be nscessery or advisable or incidental to the carrying emt of the objectives of this

Aprecment in accordance with the mmles, regulations, and practices of relevant markets and
Jurisdictions.

()  The Investment Manaper shall endeavor to leeep the capital of the Fund
mvested to such exient as the Investmenm Manager may from time to time deem advisabls, but
the Investment Manager may, if it deems doing so to be advisable, maintain any portion of the
assets of the Find in cash or cash-equivalents. The investments and reinvesiments made by the
Investment Manager shall be based on such ressarch and Inquiries as the Invesiment Manager
may dsem advisable. The investment and reinvestment of the capital of the Fund, or the
borrowing of any monies on behalf of the Fund, on either a secured or vnsecurad bagia, shall be
exclusively within the conirol and diseretion of the Investment Manager.

(d)  The Fund has no formal diversification policies, and there are no
limitations on the stratepies which the Tnvestment Manager mgay implemegt, the concentration of

its pogitions or the markets and mstroments in which it may trade on behalf of the Fund (subject

to Section 1(a)). :

2, _ Principles of “Corporate Opportimity” Not Applicable,

() The pﬁnciples of the doctrine of “corporate opportunity” ar other stmilar
rights or claims shall not apply to the Investment Manager’s dealinps with the Fund {(which shall

._Qmﬂ_&Mi.ug._hutJ:LQt_limitad_m,_axmﬁng_bmka:_agrﬂﬁments,_pﬁma_bmkea:____.____.._..__._.
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be sirictly on an independent contractoy basis as contemplated by Section 12) or to the dealings
of any other Invegtment Manager Party (as defined below in Section 7) with the Find, and the

Fund hereby watves, relinquishes and renounces ary wuch right or claim, whether now in
exlstence or arising m the fiture. :

()  The Investment Manager shall have no obligation te ¢ngage in any
transaction or make any investment for the Fund, irrespective of whether one or more fnvestment
Manager Pariies do o for their own accounts, and neither the Fund nor any Sharcholder shall

have any right of first refusal, co-investment or other Tights with respect to any such transaction
or investment.

(c) . Nothing in this Agreement shall give the Fund or any Shareholder any
ripht to participate in or to receive the benefits of any activity or vemture of the Ivestment
Manager (except as expressly set forth herein) or of any other Investment Manager Party.

3. Net Asset Value: Reserves.

T (@) T valuing tie Fonid®s assety the Thivestitent Minapst may conclusively

1ely on estimates received from third parties, aud shall have no responsibility for the accuracy of

any such estimates. In no event shall the Investment Manager be reqnired to obtain third-party
appraisals. o

(h)  The Investment Manager shall value other imvestments held by the Fund
which do not have a readily ascertainable market value as the Imveshwent Manager may
determine. For the avoidanee of doubt, the Investment Manager may determine to use a different
velue for any Fund property than would be assigned to such proporty pursuant to Section 3(g)

and (c){(d), if the Investment Manapger determines that doirig 20 would better reflect fair market

valune.

(¢)  The Investment Manager shall have no liability for aoy valuation made by
the Investment Menager in good faith, irespective of whether such valuation subsequently
proves fo be matepally ncorrect. Without limiting the forcgoing, for all purposes of this
Agreement including, without imitation, the determination of the Net Asset Value of the Fund,
the essets of the Fund- shall, except to the extent otherwise determined by the [mvesment
Manager, be valued according to the following principles:

(1)  Securities which are listed on one or more United States or foreipn
securities exchanges (including securities which are principally traded om the National
Assoclation of Securities Dealers, Inc. Automated Quotation System) are valved at their closing
price. If no sals oceurred on the valvuation date, the market convention of the losal market ia
used to ascertain the closing price on such day (other fhan as contemplated by (v) below).

(il  Unlisted securitiss and listed sscurities that trade predominantly in
the over-the-counter market are velned at the mean of their closing bid and ask prices in the
over-the-counter market. -

i e i et 1 1o . e e et e T e T PN VA —




26706 '08 12:24 FAX 61 2 9283 4144 ~~ DLA_PHILLIFS_FOX SYDNEY 025

(i)  Convertible securities mey be velned at a premium over their
conversion value which reflects the mean of the premium bid and ask over the conversion valne
as quoted by dealers. On the other band, convertible securities may be vahied at their conversion
value, as adjusted for any spsts which would be mewrred in fhe event of conversion, if the Board

of Directors of the Fund (the “Directors™) determine that such price more accurately represents
the value of such securities.

(iv)  Over-the-counter derivatives trangactions are valued on the basis of
the securities components whose economics the derivatives reflect,

(v) I on the date as of whith any valuation is being made, the
exchange or market designated by the Directors for the veluation of any given security is not
open for business, the valuation of such security is determined as of the last preceding date on
which sueh exchange or market was open for business.

(vi)  Becurities for which there is no readily available marlket valus are
.. valued in the good faith discretion of the Investment Manager,. ... . ... .

(vii) Notwithstandiug the provisions of paragraphs (i)-(v) sbove, the
Directors may determine a different value for any security than would be assigned to such
sectrity pursuant to such paragraphs, if the Directors believe that dofng so would better reflect
fair market value. ‘ . - : : :

(d) No value shall be ascribed to goodwill or other intangible assets of the-
- Fund. '

) {e) The Investment Manager's detenmination of the value of Fund property
shall be final and conclusive as to all Shareholders.

H Net Asset Valne will be determined in US Dollars and will equal the value
of the Fund®s assets less the amonnt of its liabilitfes ag of the close of business in New Yorlc City
on the date of determination.

()  Net Asset Value shall be reduced by all reserves which the Imvestment
Manager may determine are necessary or advisable for (i) the payment of unknown or unfixed

liabilities or contingencies, as well as of estimated and/or accrued cxpenses, or (if) any other
IEA50T. .

(h)  The Pund may suspend the determination of the Net Asset Value and the
redemption by the Fimd of Shares, for the whole or any pert of any period (i) during the
existence of any state of affairs (including the restriction of trading in any one or more markets)
which, in the opinion of the Directors make the determination of the price, value.or disposition of
the Fund’s investments impractical or prejudicial to its investors or (i) in which distributions or
withdrawals would, in the opinion of the Directors, result in a violation of applicable law. All

Shareholders will be notified of any sueh suspension, and the termination of such SuEpengion, by
means of 2 written notice.
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4, Compensation: Expensas.

(a) The Fund shall pay the Investment Meanager such fees as shall be agreed
tupon, fiom time to time or such other fee as is then specified in the Memorandurn.

(b)  The Fund shall pay such costs and expenses incurred by or on hebalf of
the Fund in conuection with its management and operation as shall be agreed upon from time to
time or ag 15 then specified in the Memorandum.

(¢) . The Investment Manager shall not be obligated to refund or otherwise
accotttti t0 the Fund for any costs or expenses that may be paid by or benefits that may be .

received from brokerage firms to which the Investment Manager directs any investment setivity,
aecount manapesnent or other achvities of fhe Fund.

5, Repo & Fund.

The Investment Manager shall Eﬁbrnit or cause to he submitied to the Fund such
- performance-and financial reports as the Find shall from time to-time reasonably requizs: =« - = e -

6. Brokerage m;ﬁ_ées.

(2)  The Investment Manager iz authorized to place ordars for the execution of
transactions on behalf of the Fund and has sole discretion to place such orders with or through -
auy futures cormmission merchant, broker, dealer or issuer it may select (collectively,
“brokers™. In selecting brolers for the Fund, the Investment Manager may consider, among
other things, a broker’s rates, reliability, financial condition, general operational and execution
capabilities, and research and other services furnished io the Investment Menager.

(b) The Imvestment Manager assimes no responsibility for the actioms or
omissions of any broker selected by the Investment Manager in good faith.

()  The Investment Manager may apgrepate sale and purchase orders of
Ivestment Instruments held by the Fund with similar orders being made simultanecucly for

other accounts, if, in the Investment Meanager's reasonable judgment, such epgrepation is
reasonably lileely to result in an overall economic benefit to the Pund based on an evaluation that
the Fund is benefited by relatively better purchase or salé prives, lower commission expenses,
beneficial timing of transactions, or a combination of these and other factors. n many instances,
~ the purchase or sale of Investment Instruments for the Fund will be effected simultaneougly with
the purchase or sale of like Investment Instruments for other accounts, Such transactions may be
made at glightly different prices, due to the volume of Investment Instruments purchased or sold,
In guch event, the average price of all Investmert Ingtruments purchased or sold in such

transactions may be determined and, at the Invesiment Ma.nager 5 gole disoretion, the F‘m:u:l may
be charged or credited, as the case may be, with such average pnce

(d) In accordence with applicable regulations, the Investment Manager may
allocate futures rades made pursuant to investment strategies to be nsed for the Fund and certain
other aseounts after executfon, These allocations will be made so that all accounts are treaied
fairly and non-preferentially over time. The Investment Manaper reviews these allacations to
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ensure that they are made in a matmer consistent with the investment strategy in question. Dus
to confidentiality concerns, investors will not be permitted to review such allocations,

7. Liability of the Investment Manager; Indermmification.

(8) () The Investment Manaper, its affiliates and their respective owners,
prineipals, affiliates, agents and employees (collectively, “Investment Manager Parties®) ghall
not be liable to the Fund or any Shaveholder except due to condnet by the Investment Manager
constituting gross negligence, mtentional misconduct or having acted in bad faith and otherwise

than in a manner believed to be in, or not opposed to, the best futerests of the Fund or breach of
this Asreement.

(1) In addition, the Investment Manager shall ot incur any individuel
liability or responsibility for any detetmipation made, advice given or other action taken or
omitted by it in good faith with respect to the determination of the value of the assets of the Fund
or for any taxes payable by the Fund.

7 (B) T THE Fiind $hall #demmity and Bold Rarriess the Tavestment Manager

Partiez from and against any claims, costs, expenses, damages or losses (including, withomt
Iimitation, from aud against any judpment, settlement, attorneys’ fees and other costs or expenses
incwred in conmection with the defemse of any actual or threafened action or proceeding:
collectively, “Losses”) except for Lasses directly atiributable to conduet for which the
Investment Manager would be linble under Section 7(2). The Invostment Manager Partizs will
not be lable to the Fund for actons meeting the foregoing standard of indemnification.

(6)  The termination of any action, suit or proceeding by judgment, order,
settlement, convietion or upon a plea of nolo contendere or its equivalent.shall not, of iiself,
crete a presumption that the Investment Manager Party did niot meet the standard of exculpation
set forth in Section 7(a) or, with respect to any criminal action or proeceding, that the person had
reasonable canse to believe that such Investment Manager Paxty’s condnct was unlawfil.

{(d)  Expenses- incurred it defending a civil or crimnimal action, suit or
proceeding may be paid by the Fund in advance of the final- disposition of the action, suit or

- proceeding, as authorized by the Fund in the specific case, upon receipt of en undertaldng by or

on behalf of the Investment Manager Party subject to such action, svit or proceeding to repay that
amonnt, unless it shall ulimately be deterrmined that the Tovestment Manager Party is entifled to
be indemnified by the Fuind as suthorized in this Section.

(e)  The Imvestment Manager Pariies will niot be lable to the Fund for failure
to obtain the lowest negotiated brokerage commtission rates, or to cormbine or arrange orders so
a5 1o obtain the lowest brokerage commission rates, or for filure to recaphre any brolerage
commissions for the benefit of the Fund. Moreover, the Investment Manager Parties will not be

liable for any claims or Losses due to circumstances beyond their conirol, or due ta the.actions or
omissiong of a third party, '

i) The indemnification provided by this Section shall not be deemed
exclusive of any other rights to which those seelting indemnification may be entitled and shall
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continue as to & person who has ceased to be an Investment Manager Party, and shall inure to the
benefit of the heirs, exeentors and administrators of such person. '

8 Other Activitics of the Invegtrgent Manager.

(@) The Fund recoguizes that the Investment Manager Partes have
mvestments of their own and ere acting as investment manager for others. The Fund also
tecogmizes that the Inmvestment Manager Parties may be or becoms associzted with other
mvestment entifies and engage in investment management for others. Except to the extent

necessary to perform its obligations hereunder, nothing herein shall be deemed to lmit or restrict.

the right of any Investment Manager Party to engage a, or to devote time and attention to the
managernent of any other business, whether of » similar or dissimilar natue, or to render
services of any lend to eny other corporetion, firm, individnal or associaton. As a result any
Investment Manager Party and other clients may hold substantial positions in Investment
Instruments that are owned by the Fund. [f the Investment Manager Parties and other clients
hold 2 substantial position in & pesticular Investment Tnstrument, liquidity and concentration

*'the Fund or ‘other clients or 6 readily disposs of the posion. 1t is understood by the Fund that

although the availability of Tnvestment Ingtraments et acceptable prices may from time to tme be
limited, 1 is the policy of the Investment Manager Partios to allocate purchases and sales of such
Investment Instruments in a mammor deemed fair and equitable to all clients, necluding the Fund.
The Investment Manager may on occasion give advice or take action with respect to those
accounts that differs from the advice given with respect to the Fund.

{(b)  The Fund recognizes that the Investment Manager Parties (i) may engage
in or possess an interest, direct or indirect, in any business venture of any nature or deseription
(including other investment funds) for its ewn account, independently or with others, including,
without limitation, any business, induetry or activity in which the Fund may be imterested in
investing or may alao bave investmerte, and (i) may do so without any obligation to report the
same to the Fund or any Shareholder or to afford the Fund or any Shareholder any opporfumity to
patticipate therein. Neither the Fund nor any Shareholder shall have the right in or to any such
independent venture or investment or the revermes or profits derived therefrom. Alihough the
Investment Manager anticipates paying to the Fund the amount of any divector’s fses, consulting
iees or other compensation received by the Investment Manager from amy emiity in which the
Pund has an intercst, to the extent that such fees are received as a direct result of the Fund
holding such interest, none of the Investment Manager, amy affiliate of the Investment Manager
or &y of their prinaipals, agents or employees shali have any obligation to pay over to the Fund
any amonnts which any of the foregoing may recefve as a result of rendering special services

(not directly atiributable to the Fund's interest) to any corupany or venture in shich the Fund
invests. '

(e)  From time to time, enother advisory client of the Investment Manager may
inveat in, or withdrew an investment from, an investment mn which the Fuad is invested, is
withdrawing its investment from, or ig not nvested. In addition, the Investment Manager may

recommend that the Fund purchase or sell an investment that is being sold or purchased by
another advisory eliept.

.. considerations may limit the ability of the Tnvestment Manager to add to the position on hehalfof
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(d)  Anmything herein to the contrary notwithstanding, the Investment Manager
shell not acquire Investment Instruments from or sell Investment Instyments to the Fund without
the prior consent of all of the Shareholders: provided, however, that this prohibifion shail not
apply to any coniribution of Investment Instruments to the Fund by the Investment Manager.

9. Texm.

Thig Agreement shall commence upon the date sef forth on the cover hereof and
continie for one year. This Agreement shall automatically renew for additionsl one year terms
unless either party provides the other with written notice at least 90 days prior to the expiration
of a one year term that the Agreement shall not be renewed, |

10.  HNotiee,

Any notice or other dosurnent, if served by (2) post, shall be deermed to have been
served five days after the time when the letter containing the same js posted, (b) facsimile, ghai]
be deemed to have been served npon confirmation of receipt, and (c) recognized delivery service,

iz delivered to the courier serviee, aud in proving such service it shall be sufficient to prave that
the letier containing the notice or documents was property addressed and duly posted or
delivered to the courier, Amy notice received after the close of business (Caymnam time) on a
Business Day ar received on a day other than a Business Day may be desmed by the Directors to
be received on the next following Business Day, Addresses for notices are set forth below.
Notice of any change of address shall be given pursuant to this Agreement.

" To the Fumd:

Deephaven Bvent Trading Lid.

¢/o M&C Corporate Services Limited
Ugland House

South Church Street

P.O. Box 308GT

George Town, Grand Cayman
Cayman Ielands, British West Indies
Telephone: 345-949-2066
Facsimile: 345-249-8080

To the Investment Manager:

Deephaven Capital Management LLC
130 Cheehire Lane, Buite 102
Minnetonks, MN 55305 .
Telepheone: (952) 249-5700
Facsimile: (952) 249-5320

- shall-be-deemed to-have been served 48 -hours after the time when'the letter containing the'same~ -~ =
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~ 11.  Recordkeeping,

(a)  The Investment Meanager shall make reasonable efforts to send 1o the
Pund, or otherwise arrange that the Fund receive, periodic statements of the Fund’s investments.
The Investment Manager shall furnish to the Directors such further information concemning the

Investment Manager’ s management of the Fund’s account as the Directors may Teasonably
TEquest.

(b)  The Investrent Manager shall retain, or arrange for the retention of, for a
period of &t least two years, copies of any docwments gencrated or received by the Investment
Manager in the ordimary course of business pertaiming to its management of the Fund’s
investments. At the reasonable request of the Directors, the Investment Meanager shall give the

Fund (at the expense of the Fund) reasonahie acsess to such documents and shall perrmt the Fund
and its representatives to copy such documents. :

12. Independent Coniracior.

~Forall putposes of “this Apteewment; the Tivestmisit Matiager shall be 3

independent contractor and nat an employee o dependent agent of the Fund. Nothing in this
Agreement shall be consirued as making the Fund a parter or co-venturer with the Investment
Manager or any of its affiliates or other clienis. Fxcept as provided in this Agreement, the
Imvestment Manager shall have no authority to act for, bind, ebligate or represent the Fimd, apd
shall be subject to none of the fiduciary duties of a partner, director or officer in respect of the

Fund. This Agreement establishes and limits by its terms. the Investrment Mﬂnager 3 obligations
to the Fund,

13. . No Asgispment.

- Neither the Fund nor the Investment Manager may 2ssign any of its rights
herevnder without the prior written consent of the other party hereto. This Apresment shall not
be construed to confer apy benefit on any person other than the Fund and the Investment
Man&ger and their respective successors and assignees. For greater certainty, no Shareholder
chall, in such capacity, have any rights hereunder or be in any respect @ third-party beneficiary
hureof For the avoidance of doubt, the Investment Manager may only assign its Tights

hereunder in compliance with the U.S. Investnent Advisers Act of 1940, a5 amended (the |

“Advisers Act™).

14. Counterparts: Facsimiles.

This Apgresment may be executed in one or more count-srpafts, each of which
shall, however, together constitute one and the same document. Facsimile signature pages shall
have the same binding force end effect ag original copies.

15,  NoWaiver,

No faiture or delay on the part of either the Fund or the Investment Manager in
exercising any right, power or remedy herevnder shall operate ag a ‘waiver thereof, nor shall any
single or ‘partiel exercise of eny such right, power or remedy preclude any other or further




267086

0§ 12:26 FAX 61 2 9283 4144 _ _ DLA PHILLIPS FOX S5YDNEY

031

exercise thereof or the exercise of any other rHghi, power or rf:me:dy Any waiver granted
hereunder must be in writing and shall be valid only in the specific instance in which given.

16. Headings and Captioms.

All berdings and ¢taptions contained in this Agreement, as well as thi table of

cantents, are inserted for convenience of refercnce only and shall not be deemed 2 part of this
Apresment,

17, Promoups and Phirals.
Whermver the context may require, any pronoun used herein shall include the

corresponding masculine, fentinine or nenter forms, and the sinpnlar form of nouns, pronoung
and verbs shall include the plural and vice versa.

18.  Binding Effect; Benefit,

- Thig. Agreement.shall be.binding upon. and, .except.ag. othermse provided in-thig--- - -~ -

Ag;reement shall mure fo the benefit of the Fund, the Investment Manager, all pErsans

indemnified hereunder and their respective suceessors, tansferees, onstodiams, executors,

" administrators, legal representatives, ]13115 and aggipnees.

9.  GOVERNING LAV: VENUE.

THIS AGREEMENT IS MADE PURSUANT TO AND SHALL BE
GOVERNED BY THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO
PRINCIPLES OF CONFLICTS OF LAW, NOTWITHSTANDING THE PLACE WHERE

- THIS AGREEMENT IS EXECUTED BY EI"I?-[-]IER PARTY OR THE LOCATION OF ANY

OFFICE, VENTURE OR OPERATION OF THE FUND OR. TEE INVESTMENT MANAGER.
ANY ACTION OR PROCEEDING BROUGHT BY, ANY INVESTMENT MANAGER
PARTY AGAINST ONE OR MORE SHAREHOLDERS OR THE FUND RELATING IN ANY
WAY TO THIS AGREEMENT MAY, AND ANY ACTION OR PROCEEDING BROUGHT

- BY ANY OTHER PARTY AGAINST ANY INVESTMENT MANAGER PARTY OF THE

FUND RELATING IN ANY WAY TO THIS AGREEMENT SHALL, BE BROUGHT AND
ENFORCED IN THE COURTS IN THE STATE OF NEW YORK OR (TO THE EXTENT
SUBJECT MATTER JURISDICTION EXISTS THEREFOR) IN THE COURTS OF THR
UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, AND THE FUND
AND THE INVESTMENT MANAGER IRREVOCABLY SUBMIT TO THE JURISDICTION
OF BOTH SUCH STATE AND FEDERAL COURTS IN RESPECT OF ANY SUCH ACTION
OR. PROCEEDING. THE FUND' AND THE INVESTMENT MANAGER TRREVOCABLY
WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBIECTION THAT
THEY MAY NOW OR HEREAFTER. HAVE TO LAYING THE VENUE OF ANY SUCH
ACTION OR PROCEEDING IN THE COURTS QF THE STATE OF NEW YORK OR IV
THE COURTS OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW
YORE AND ANY CLAIM THAT ANY SUCH ACTION QR PROCEEDING BROUGHT IN
ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.

10

B i —
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20.  Enfire Apresment.

This Agreement containg the enfire agreement and mderstanding of the parties
hereto relating to the subject matter hereof, and supersedes any prior agreemenmts and
understandings of the parties relating to such subject matter.

21, Severability,

In the event that amy provision of this Agreement is held. to be mvalid or
unenforceable in any jurisdiction, such provision shall be deemed modified to the IO
extent necessary so that such provision, as so modified, shall no longer be held to be invalid or
unenforceable. Any such modification, invalidity or unenforceabilify shall be strictly limited to
both such provision and such jurisdiction, and in cach case to oo other. Furthermore, in the event

of anty such modification, invalidity or imenforceahility, this Agreement shall be interpreted so as

to achieve the intent expreased herein to the fillest extent permitted by applieabls law in the
jurisdiction in question and Dth!arwisa ag set forth herein,

+ 22: - Reeulation 4,13 Legend, - -

THE INVESTMENT MANAGER IS EXEMPT FROM REGISTRATION WITH
THE T.8. COMMODITY FUTURES TRADING COMMISSION (“CFTC™) AS A
COMMODITY POOL OFERATOR BECAUSE THIS POOL IS OPERATED PURSUANT TO
THE FOLLOWING CRITERIA: (D) SHARES IN THIS POOL ARE EXEMPT FROM
REGISTRATION UNDER THE U.S. SECURITIES ACT-OF 1933, AND SUCH SHARES
ARE NOT OFFERED AND SOLD THROUGH A PUELIC OFFERING IN THE TUNITED
STATES; AND (I) {A) EACH NATURAL PERSON PARTICIPANT (INCLUDING SUCH

PERSON’S SELF-DIRECTED EMPLOYEE BENEFIT PLAN, IF ANY), IS A "QUALIFIED

ELIGIBLE PERSON,” AS THAT TERM IS DEFINED IN CFTC REGULATION SECTION
4.7(a)(2); AND (B) EACH NON-NATURAT, PERSON PARTICIPANT IS A “QUALTFIED
ELIGIBLE PERSON,” AS THAT TERM 18 DEFINED IN CFTC REGULATION SECTION
4.7, OR AN "ACCREDITED INVESTOR,” AS THAT TERM S DEFINED IN SECTIONS

S0L(2)(1)-(3), (7) AND (8) OF REGULATION D UNDER THE SECURITIES ACT OF 1933. -

UNLIEE A REGISTERED COMMODITY POCL OPERATOR, THE INVESTMENT

MANAGER. IS NOT REQUIRED TO DELIVER A DISCLOSURE DOCUMENT AND A

CERTIFIED ANNUAL REPORT TO PARTICIPANTS IN THIS POOL. THE INVESTMENT
MANAGER WILL, HOWEVER, DELIVER THE MEMORANDUM AND THE PERIQDIC
AND ANNUAL REPORTS DESCRIBED THEREIN.

23, Advisers Act Compliance; Mo Waiver of Righis.

(8)  Any provisions of this Agreement which are congtmed to violate the
Advisers Act shall be deemed nmll and void ab it

(b)  The Fund shall not, as a result of any provision hereof, be deemed to have
waived any rights which the Fund may have mnder any federal or atate gecuritiss, commodities or
other laws. : : "

N

11
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1) WITNESS WHEREQF, this Apreement has been executed by the parties

hereto as of the date first written above,
DEEPHAVEI‘?ZNT ﬁﬂl‘]}

Name:  Cille i Smae o
Titfle: Director

DEEFHAVE, /CAPII‘%GEMENT LLC

Name: C?.[)’Z;,,,,

Title: a2 2n

12
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EXHIBIT C

Certificate of Incumbency on behalf of the Company
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DEEPHAVEN CAPITAL MANAGEMENT LLC

CERTIFICATE OF INCUMEENCY

I, STEVEN J, WRIGHT, HEREBY CERTIFY that T am a duly appointed and qualified
Assistant Secretary of Deephaven Capital Management LLC, a limited lLiability coripany
duly formed and existing under the laws of the State of Delawars (the "Company™), and
that I am presently serving in that capacity.

I HEREEY FURTHER CERTIFY that the following petson has been duly elected to the
officer positions set forth opposite his name, that he is the duly authorized and present
~mewmbent of such offices, that his signature as set forth opposite his name is his true and
-gemuine signature; and that he is duly authorized and empowered to commit the Company,

and 10 execute, deliver and file any and all agreéments, instraments, documents, certificates
and forms in the name and on the behaif of the Company:

. Name Title : Signdkure .
Thomas Wagner  Chief Compliance Officer and '
Vice President A .
. ] " U l‘“-'____"---._.‘.

IN WITNESS WHEREOF, I have hereunto set my hand this 1* day of November, 2007, -

Steverd—Wright
Assigtant Secretary .




